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employer needed the union’s consent to add a signature require-
ment on top of what the contract called for.'*

The Employee’s Obligation. Just as management has an obligation
to notify employees of the consequences of their misbehavior,
so employees have an obligation not to impede the employer’s
efforts to communicate with them, On this basis an arbitrator
found irrelevant the lack of warning of the consequences of
walking off the job where the employee made such warning
impossible by hanging up on his supervisor, leaving his phone
oft the hook, and then leaving his job."!

Progressive Discipline as Form of Notice

“Inherent in the concept of ‘cause’ or ‘just cause’ or ‘proper
cause’ is the concept of ‘progressive discipline,”'® which is not
something for which the union must bargain.'”® Moreover, “in-
herent in the concept of progressive discipline is the idea that
employees enjoy certain rights of due process and one of those
rights is notice of problems on the job.”'** For all but the most
serious types of misconduct (e.g., theft), progressive discipline
functions as a graduated system of penalties for repeated rule
infractions.

Arbitrator Duff: The principle of progressive discipline requires
that for the first minor infractions, verbal warnings be given to
an employee. If the verbal warnings do not lead an errant em-
ployee to reform, and a repetition of the offense, or a similar
infraction occurs, then more severe punishment should be im-
posed. Wnitten reprimands place an employee on notice that
heavier penalties will be imposed for future acts of misconduct.

Management’s continued reliance upon a repetition of gen-
tle verbal rebukes that were not effective did not adequately warn
the Grievant that the Company would not continue to tolerate
such conduct. . .. Prompt and adequate penalties should have
been imposed ... .'*

'8ee Springfield Sugar Co., 61 LA 639 (Blum, 1973), where the contract required
only that rules be posted.

Y88, B. Thomas, 92 LA 1055 (Chandler, 1989).

S outhwest Elec. Co., 54 LA 195 (Bothwell, 1969).

" Western Contracting Corp., 77-1 ARB 98004 (Laughlin, 1976) (negligence).

ity of Thief River Falls, 88-1 ARB %8111, 3541 (Ver Ploeg, 1987).

HaArmeo Steel Corp., 52 LA 101, 104 (1960) {(poor employment record).
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A system of progressive discipline has two primary objec-
tives. First, progressive discipline is a system of penalties for
misconduct. Second, and equally important, progressive disci-
pline serves to put an employee on notice that he must correct
his behavior or eventually face discharge.

The second objective of progressive discipline was high-
lighted in a case where an employee was given an oral warning
and a written warning and then was discharged, all on the same
day, for three unexcused absences. The arbitrator held that the
requirement of proper notice had not been met because such
compression of the steps of progressive discipline gave the em-
ployee no chance to improve.'* As Arbitrator Dawson has ex-
plained further:

The concept of a warning implies an opportunity for correction.
This in turn implies opportunity for sober reflection and in many
cases Tesolves itself into a question of how much time has elapsed
between the warning and the final discharge.'”

Query: Does a progressive discipline policy always require
a warning at the first step? “The answer is clearly NO,” ac-
cording to Arbitrator Oestreich, reflecting the general arbitral
view.'® If, however, the contract sets forth a rigid schedule
of progressive discipline steps, management departs from the
schedule at its peril. A case in point involved a school district
that sent a letter to a teacher stating that “[f]ailure to observe any
of these guidelines will result in discipline up to and including
discharge.” Progressive discipline was stated in the contract to
consist of four steps—oral reprimand, written reprimand, sus-
pension, discharge. Since no oral reprimand preceded the letter,
the arbitrator reasoned that the letter was not partof progressive
discipline but instead was an improper attempt to bargain indi-
vidually with the teacher as to the matters in question.'

¥ Rockford School Dist., 88-2 ARB 98367 (Traynor, 1987) (improper behavior by
teacher toward student). See also, among many other cases, Times Publishing Co., 40 LA
1054 (Dworkin, 1963); Armstrong Cork Co., 71-1 ARB %8242 (Wolf, 1971); Ohio Power
Co., 64 LA 934 (High, 1975).

¥ Standard Shade Roller Div., 73 LA 86, 90 (1979).

¥ Pacific Bell, 84 LA 710 (Oestreich, 1985} (negligence), citing FAIRWEATHER,
PRACTIGE aND PROCEDURE IN LABOR ARBITRATION 243 (2d ed. 1983).

" Rockford Scheol Dist., supra note 126. See also Simplex Prods. Div., 91 LA 356
(Byars, 1988) (failure 1o send warning letters under progressive discipline policy showed
company did not intend 1o apply notificatien rule).



62 Just Cause: THE SEVEN TESTS

Disciplinary Suspensions Versus Warnings Only

Progressive discipline typically begins with verbal and/or
written reprimands and then, upon repetition of the same or 2
similar offense, follows up with a suspension or suspensions of
increasing duration, culminating in discharge. Some systems
of progressive discipline, however, consist of warnings er}ly.
Warnings-only systems have been used mostly in connection
with absenteeism caused by iliness, the theory being that such
absenteeism cannot be treated the same as other violations of
plant rules because illness is an involuntary condition on which
suspension could not be expected to have a corrective effect.

Warnings-only policies, as well as the more familiar forms
of progressive discipline, have been upheld in a number of
cases.'® However, from the particular standpoint of notice,
many arbitrators have held that a system of progressive disci-
pline that follows up oral or written warnings, or both, with at
least one disciplinary suspension has several advantages over a
system that relies exclusively on warnings and counseling.

Shows that the company means business. Time off without pay
has the effect of unmistakably impressing upon the employee
that the company is serious about enforcing its work rules. A
suspension goes beyond an oral or written warning in that it not
only serves notice but serves notice punitively, by depriving the
employee of income.”' Sometimes, as Arbitrator Teple put 1t,
“talk and meetings simply are not enough and as the disciplinary
procedures which include suspension in many industries indi-
cate, an actual layoff may be necessary to bring the point
home.”"*

3 A tlantic Richfield Co., 69 LA 484 (Sisk, 1977); Unden Carbide Corp., 46 LA 195
(Cahn, 1966); Logan Metal Stampings, Inc., 53 LA 185 (Kates, 1969), inn which the contract
provided for a progressive discipline system, including a three-day suspension, for
excessive absenteeism, but made an exception for absenteeistn due to chromnic illness.
Other cases in which absentee control programs based on warnings only have been
accepted include Pacific Tel. & Tel. Corp, 32 LA 178 {Galenson, 1959); Cannon Elec. Co.,
46 LA 481 (Kotin, 1965); American Brakeblok Div., Abex Corp., 52 LA 484 {Wagner, 1969);
Koenig fron Works, Ine., 533 LA 584 {Ray, 1969); Sterling Drug, inc., 'I’le ARB 8033
{Berkowitz, 1969); Jaeger Mach. Co., b5 LA 850 (High, 1970), Glabe—Umon,Ahw'., 57 LA
701 (High, 1971); Doxsee Food Corp., 57 LA 1107 (Farinholt, 1971); Bea:un_zt Fabers_, _71-
9 ARB §8455 (Amis, 1971); Avce Corp., 64 LA 672 (Marcus, 1975); Husky Odl Co., 65LA
47 (Richardson, 1975); Hoover Ball & Bearing Co., 66 LA 764 (Herman, 1976); Pacific
Southwest Airlines, 70 LA 833 (Jones, 1978).

BiGeneral Tel. of Cel., 44 LA 669 (Prasow, 1965},

White Motor Corp., 50 LA 541, 544 (1968) (fighting). See also Ryder Truck Ee‘ntal,
Inc., 82-1 ARB 8186, 3862 (Allen, 1982) (“sometimesa suspension will ‘shock’an ;mpis_h
and sarcastic worker into the full realization of the dangerous direction in which his
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Leaves an employee in no doubt as to where he stands. This point
is closely related to the first. Warnings-only policies, especially
when warnings begin to pile up for the same infraction, may
foster a false sense of security.

Arbitrator Laughlin: In the face of mere oral warnings, ignored
and repeated and ignored again, an employee is likely to become
convinced that he is immune from meaningful corrective action.
The absence of penalties of increasing severity is tantamount to
ignoring the numerous violations.'*

Lays the foundation for “the straw that broke the camel's back.”
Even though an individual act of misconduct is not of such
severity as te warrant summary discharge, it may be “the straw
that broke the camel’s back.” It can only be the last straw, how-
ever, if the employee has been put on notice of a continuing
problem and the prospect of more severe disciplinary action,
including dismissal. A suspension achieves this, since it puts the
employee on clear notice that he or she must shape up. Typically
three conditions must be met in such cases: (1) there must have
been a genuine “last straw” (i.e., a present offense must have
been committed); (2) the grievant’s overall record must be as
bad as the employer contends; and (3) the requirements of
progressive discipline must have been satisfied.'™

More difficult to deny. When warnings are followed by suspen-
sion, an employee ordinarily cannot claim lack of notice about
his pattern of misconduct or plead ignorance of the employer’s
intention to penalize continued misconduct with discharge.'

Warnings-Only System. A warnings-only system of progressive dis-

cipline can work if the employer takes special care to make
sure that notice obligations are fulfilled. Within the context of
progressive discipline in an absenteeism control program, for
example, those obligations would be satishied by telling the em-
ployee clearly and unequivocally at each step that he or she
has failed to meet the company’s attendance standard; what

attitude is taking him™); Rochester Tel. Corp., 45 LA 538 {Duff, 1965) (use of obscene
language}; Ohio Crankshaft Corp., 48 LA 558 (Teple, 1967) (insubordination, disruptive
conduct); Armceo Steel Corp., 52 LA 101 (Duff, 1969) (overall misconduct); Eastex, Inc.,
69-2 ARB 18459 (Marshall, 1969) (absenteeism); Wolf Mach. Co., 72 LA 510 (High,
1979) {absentecism, other misconduct).

¥ Western Contracting Corp., 77-1 ARB 18004, 3026 (Laughlin, 1976).

Y Mobil Oil Corp., 87 LA 837 (Koven, 1986) (insubordination),

Wiiinion Carbide Corp., 74 LA 681 (Bawers, 1980) (absenteeism}).
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standard must be met in order to avoid further sanctions; and,
most critically, at what point further absences will resultin termi-
nation.'®

In cases where the employer’s attendance rules do not pro-
vide for suspension as the step prior to discharge, one of the
most common factors that have led arbitrators to reinstate griev-
ants’ has been uncertainty as to whether they were in fact on
notice that their jobs were in jeopardy.' Such uncertainty can
be avoided or at least minimized if a warnings-only system is
defined in specific terms (for example, how many days of ab-
sence will bring an employee to each successive step) and clearly
communicated to employees and the union (for example, by
written notice, meetings, or whatever means are appropriate at
the particular work site to bring home to employees that dis-
charge will follow a final warning even if suspension is not
imposed).

Many conflicts about whether notice was given can be
avoided if the employer has a record showing that the employee
received and understood the warning at each step (for example,
a written memorandum of an oral counseling session, or the
employee’s signature on a written warning acknowledging its
receipt). The union might also be sent copies of written notices,
especially the final warning of termination.

The “Last Chance” Agreement

A special addition to progressive discipline is the “last-
chance” agreement, an understanding among the three parties
(employer, union, and employee) that no further misconduct
will be tolerated. In a sense, such an agreement exists whenever
the employee has been warned that further misconduct will
result in discharge; but the last-chance agreement comes into
being when the employee already has engaged in misconduct
meriting termination and is being given one final opportunity
to keep his or her job. In such cases, Arbitrator Dworkin has
held, the usual just cause standards do not apply; the employee
may be fired for even a trivial rule violation.”® The employee

6E.g., Phillips Petroleum, 64-3 ARB 18907 (Mittenthal, 1964); General Elec. Co.,
69 LA 707 (Jedel, 1977); Union Carbide Corp., supra note 135.

S7E.g., Kawser Aluminum €& Chem, Corp., 68-2 ARB 78606 (Hebert, 1968),

8B utler Mfg. Co., 93 LA 441 (1989) (absenteeism; insubordination); see also Linde
Gases of the Midwest, Inc., 94 LA 225 (Nielsen, 1989) (refusal to take alcohol test). In Ghio
Depr. of Highway Safety, 96 LA 71 (1990}, however, Arbitrator Dworkin ruled that a last-
chance agreement was unreasonable on its face in holding the grievant’s discharge “in
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need not be given explicit notice when he or she commits the
further infraction,’ and no further progressive discipline is
required.'*

But even last-chance agreements have their limits. It may
still be appropriate to take account of strongly mitigating cir-
cumstances. Take a case where the employee’s unexcused ab-
sence was caused by a serious family emergency. The employee’s
pregnant wife had become violent, and the employee feared for
the safety of his two children; he was unable to advise the
company of his situation because his wife had ripped the tele-
phone out of the wall. In this extreme case the arbitrator held
that discharge was not justified, though he denied back pay on
the theory that the company was not financially responsible for
the employee’s absence.'*!

A different kind of mitigation is illustrated by the case of
an employee who was terminated for filing a spurious claim for
overtime pay after he had received a “final warning” that any
further violation of written or unwritten shop rules would result
in his suspension or discharge. The arbitrator reversed the dis-
charge because the employee had filed the claim in the belief
that it was valid and without intent to defraud or steal. Absent
a clear expression of the parties’ intent as to the scope of the
warning, he held, it was unreasonable to conclude that discharge
was contemplated for the filing of an unacceptable overtime
claim.'*

II1. Typical Notice Pitfalls
Written Notice or Oral—Two Common Failings

By its very nature, since it is designed to let employees know
what they can and cannot do, a notice needs to be drawn with

abeyance” on condition that she complete a rehabilitation program and refrain from
turther drug or alcohol abuse, since 1t failed to specify an expiration date.

A llied Maintenance Corp., 87 LA 121 (Duda, 1986) (work rules).

YChampion Int'l Corp., 86 LA 1077 (Chalfie, 1986} {absentecism).

‘! Chicago Transit Auth., 89-1 ARB 98129 (Goldstein, 1988); see also Food Marketing
Corp., 88 LA 98 (Doering, 1986) (not clear employee fully understood implications of
last-chance agreement).

Y28an Francisco Newspaper Agency, 93 LA 322 (Koven, 1989).
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the elements of proof of that offense have been satisfie
question is a closed issue, although confrontations may.
place over whether in the particular circumstances the__n_l__
duct was serious enough to fit into the summary dlscharg__ :
gory.™ Modification of the summary discharge penalty can
about not by an attack on the appropriateness of the p
itself but only if unusual mitigating circumstances ¢z
proved. However, where an offense calls for some.thmg l_{_:_
summary discharge, the subject of penalty remains very
open to discussion and inquiry. .

the earliest possible moment. . . . Ifa continuing level of employ-
ment is assumed, the discharged employee must be replaced by
another. Normal hiring procedures provide little guarantee that
the new hire will be a perfect citizen . . . .2

Another principle underlying progressive discipline is that
‘punishment should fit the crime.”* “[Olnce the misconduct
been proved, the penalty imposed must be fairly warranted
d reasonably calculated to eliminate or correct the offensive
1duct.”" It has been emphasized that punishment should be
d on the employee’s actions, not on the conseqguences of
¢ actions.?®

But when rehabilitation fails, discharge can then follow.2®

- Progressive Discipline
“Concepts of Industrial Discipline, MANAGEMENT RIGHTS AND THE ARBITRATION
5§ 79-81 (Proceedings of the 9th Annual Meeting, National Academy of Arbitra-
58}, cited in American Int’! Aluminum Corp., 48 LA 283, 287 (Howlett, 1967). The
litative purpose of progressive discipline 1s strongly emphasized in Vietory Marksts,
4 LA 854 (Sabghir, 1985): “Progressive discipline is not simply an escalator 1o
an employee. Through it an employer must demonstrate an honest and serious
0 salvage rather than savage an employee. To hold otherwise distorts, demeans
defeats the goals underlying the concept of progressive and corrective discipline.”
150 Bell Aireraft Corp., 17 LA 230 (Shister, 195 1) (distupting operations); Rochaster
745 LA 538 (Duff, 1965) (use of obscene language); Lawrence Gen’l Hosp., 55 LA
ck, 1970} (unsatisfactory performance); Louisville € voperage Co., 70-2 ARB 98652
3 1970) (draining untaxed whiskey cut of barrels); Armserong Cork Co., 7T1-1 ARB
2. (Wolf, 1971) (absenteeism due to alcoholism}; Ohio Power Co., 64 LA 934 {High,
dishonesty}; Warren Assemblies, Inc., 93 LA 521 (Roumell, 1989} (leaving post
it permission), among many other cases.

%R. E. Phelon Co., 75 LA 1051, 1058 (Irvings, 1980) (unauthorized absence)
iplinary penalty imposed must fit the seriousness of the offense™; Grand Haven
dundry, 68 LA 41, 43 (Roumell, 1977) (threatening personnel director) (“parties
dified in their agreement a policy that the degree of penalty should be in keeping
He- seriousness of the offense™); Noranda Aluminwm, Inc., 81-1 ARB 98091 (Ross,
{taking coins from vending machine).

HCapital Airlines, Inc., 25 LA 13, 16 {Stowe, 1955) (misuse of sick-leave privilege):

. p B . g wate. It Dresupin -the primary purposes of diseipline in the industrial relations field is 1o bring
is somewhat like 2 habitual offender statute P Pp mprovement. It is, therefore, axiomatic that the degree of penaity should be

the primary purpose of punishment is to correct wr0 ping with the offense, and should be designed primarily to bring about such
rather than to wreak vengeance or deter others. Correc Vement.” Sce also Bay Area Rapid Transit Dist,, supra note 21 (cumulative mis-
pline assumes that the employer as well as the emplo ety . o

more by continuing to retain the offender in employme; T W. Recreational Servs., Ine., supra note 23, The arbitrator reversed the discharge

A . : : driver whose negligence resulted in some $20,000 damage to his bus and minor
for a perlod of future testing, than to cut him from -E' ipline may be based on an unsafe act, he said, but not on the

Conceptual Underpinnings of Progressive Discipline

A number of propositions are identified with prog.
discipline. Underlying all systems of progressive disciplir
notion that a discipline and discharge program abovea
be fair and just on both a substantive and a procedura
process level. Arbitrator Platt has expressed another cor
ation as follows: .

{Ilt is not socially desirable that disciplinary penalties :
trial offenses be regarded strictly as punishment for wr :
Rather, the object of the penalty should be to make ei
recognize their responsibilities so that they might beco
workers in the future ™ =

Arbitrator Alexander developed Platt’s point furthe

To draw an analogy from the criminal law, corrective

BE g., in T. W. Recreational Servs., 93 LA 302 (Ric'hard, 1989y, th
rejected the employer's assertion that a bus driver was guilty of “gross negh
causing a one-vehicle accident that resulted in some.$20,900 property ¢
minor injury to a passenger. His analysis showed the driver to be guilty of at,
negligence, an offense calling for progressive discipline; that the conseq
serious was irrelevant, ) i

MThe Arbitration Process in the Settlement of Labor Disputes, 31 J. Am. Judica
58 (1947). L

counseling, several warnings, and a suspension
:to his driving practices, and this record persuaded the arbitrator to approve
arge.

ee, e.g., Pratt & Whitney Aircraft Group, 91 LA 1014 {Chandler, 1988) (poor
nce), where the arbitrator held that, if an employee does not respond to
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The purpose of progressive discipline is not only the rehabi
tion of the employee and the prevention of continued m
duct, but also “the protection of the right of the Com
sever completely its relationships with any employee wh

total behanior shows homodlr 1Ps Wt N g rogressive discipline.” Even contract language stating, for
otal behavior s irresponsible.

xample, that “an employee shall be liable to disciplinary action,
dluding Iayoff or termination,” and that employees may be
ischarged for repeated violations of plant rules, has been relied
pon by arbitrators as evidence that the parties themselves in-
nded progressive discipline to be applied.” The just cause
provision, too, has been held in itself to incorporate some form
f progressive discipline.*

On the other hand, lack of any reference in the contract
' progressive discipline has been the basis upon which a few
bitrators have refused to set aside discharge.

What Arbitrators Gonsider in Applying Progressive Discip}

This said, the question then becomes, how do arbi
apply these foundational concepts of progressive discipli
practice? Is there some rhyme and reason, some patte
reasonable expectancy, when an arbitrator reviews a pen
which progressive discipline is in issue? o

Arbitrators routinely experience a multiplicity of -
histories, relationships, and situations, and as a conse
are called upon to review all kinds of disciplinary and
systems. Thus, what arbitrators look for where progressiv
pline and penalty systems become an issue is what is app
in the particular situations that confront them—in othe
they take a pragmatic approach. When it comes to pro
discipline, arbitrators, like the leprechaun in Finian’s Re
tend to fondle the hand at hand. '

Arbitrator Whyte: While concepts of corrective (in contrast to puni-
tive) discipline have merit, it is an arbitrator’s function to interpret
- collective bargaining agreements, not advise company and union
-what should be in them. It is one thing to determine whether or
-hot a contract permits discharging an employee under given
circumstances. It is entirely another matter for an arbitrator to
conclude that an employee’s discharge violated a contract because
of something not in the contract. The latter approach has the
. effect of rewriting the contract for the parties or, if not that, of

Requirements of Contract Language. Considerations involv ¢ :
adding something to the contract.>

tract language are always likely to occupy center stag

contract expressly requires progressive discipline, an ar Contract language has also controlled the manner in which

gressive discipline is to be administered. The contract may,
example, spell out specific steps for progressive discipline,
th' which arbitrators are reluctant to tamper. Thus, where the
ntract required only that the company give at least one written
ning to an employee prior to discharge or suspension, the

progresssive discipline, management “may conclude on a non-arbitrary or¢ap
basis, that rehabilitation is an impossibility and is then at liberty to dismiss the'e
before all progressive disciplinary steps normaily taken are concluded.” - ;
*Bell Aircraft Co., 17 LA 230, 233 (Shister, 1951) (refusal to carry out sup
direction). According to Arbitrator J. Dworkin, discharge should be regarded a
and distinct from progressive discipline. His reasoning, as set forth in Red Cr
Serv,, 90 LA 393, 397 (1988) (poor performance); o
Discharge and suspension are separate, distinct penalties. Suspensiors
tive measures, designed to rehabilitate a miscreant employee; to resto]
to acceptable levels of production and/or behavior. Discharge, on the o
is the severance of an employment relationship. . . . In other words;
is designed to abolish the employment relationship; disciplinary -susp
designed to improve it. Cea
The distinction may appear to be sophistry. However, the contract before the
specified discharge as the penalty for a third rule violation within a 12-mon
The grievant had committed three viclations, and the employer argued that
could discharge the grievant, it could suspend him for two months. Th :
rejected that argument, holding that the purpose of a suspension must he
and that a suspension of more than 30 days is punitive rather than corr
therefore cut the suspension to 30 days, “the longest conceivable period cong
the Employer's corrective-discipline philosophy.” :

NWhite Mfg. Co., 74 LA 1005 (LeBaron, 1980} (check-cashing aperation on com-
ly property), quoting in support R. W. FLEMING, THE LABOR ARBITRATION PROCESS
5): “Most arbitrators conclude thar failure to comply with a contractual procedure
ffect the degree of penalty which is appropriate, but not necessarily vitiate the
i 1ts entirety.”

B8tuck Mould Works, Inc,, 70 LA 1108, 1110 {Dyke, 1978) (low productivity).
®8ee cases cited in F. ELxours & E. A. Erkours, How ARBITRATION WORKS 672
d. 1985).
#Aro, Inc., 47 LA 1065 (1966). See also Tex-A-Panel Mfg. Co., 62 LA 272 (Ray,
(no requirement in contract that progressive discipline be applied for unsatisfac-
k performance; discharge upheld); Union Carbide Corp., 46 LA 195 (Cahn, 1966)
or will not require progressive discipline not mandated by contract). In Union
l; as in many other cases, the question was whether suspension, rather than
nings only, was required prior to discharge.
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arbitrator rejected the union’s contention that a verbal warnin
would have been more appropriate for a first safety rule viol
tion. Considering the seriousness of the matter, “the writ
warning to Grievant was not excessive nor an abuse of
cretion.”® :

Another case in point is that of a school district that sent
letter to a teacher stating that failure to follow the distr
rules of conduct “will result in discipline up to and includis
discharge.” Progressive discipline under the contract consis
of four steps—oral reprimand, written reprimand, suspgi}
and discharge. Since no oral reprimand had preceded the let
. the arbitrator reasoned that the letter was not part of progre;
discipline. Indeed, he regarded it as an improper attemp!
bargain individually with the teacher as to the matte;
question.®®

mployee, only small amounts of money were involved, and
io customer complaints resulted from her errors. While the
ontract required that an employee be given at least one warning
otice, just cause required that this grievant be given more than
hat: another warning or, at most, a suspension.*’

EXAMPLE NO. 2; Shortly after he complained that other em-
ployees had been performing duties belonging to his classifica-
tion, an employee refused to carry out his foreman’s work order
- and was discharged for insubordination. The union claimed the
- discharge was improper because under the contract that penaity
was specified for four offenses that amounted to violations of
the contract within an 18-month period; the employee’s act of
insubordination was only his third violation. The penalty sched-
ule, the union argued, applied to all offenses, “regardless of their
. character or degree of malignity.”

The union had a point, the arbitrator noted, when it said
it all acts of misconduct at variance with the employment
ationship can in some sense be construed as contract viola-
ns. Nevertheless, the union’s interpretation of the contract
$ too narrow, since it could mean that an employee would
ve to commit (for example) four acts of physical violence
fore the employer could expel him from the plant. Further-
10re, to uphold the union’s interpretation would “substantially
llute” not only the management rights clause but also manage-
nt’s contractual right to discharge employees “for just and
oper cause.” The employee’s misconduct amounted to an act
flagrant insubordination for which discharge was appro-
riate.®

Contract Language and the Test of Reasonableness. While the |
of the contract has customarily been followed by arbitra
contract language dealing with discharge and progressiv
pline has also been subjected to tests of reasonableness, in
because the just cause provision itself puts forward comp
claims. .

EXAMPLE NO. 1: A wrapper in a supermarket’s meat’
ment with seven years' seniority was given a warning whe
put the wrong price on a package of meat. When she dic
again a short time later, she was discharged. The contract’s
that no employee might be discharged without just cau
required at least one warning notice prior to suspensio
charge, or other disciplinary action.

© ¥ Shop Rite Foods, Inc., 67 LA 159, 162 (Weiss, 1976). In Tokheim Corp., 62 LA 1040,

2. (Edes, 1974), the arbitrator Found that giving the grievant a written warning
a first offense of unexcused absence under the progressive discipline system was
easonable even though dangerous road conditions were not an accepted excuse for
Tice:
: The whole purpose of corrective discipline . . . is that the employee will heed the
* lesser discipline and take the action necessary to avoid the harsher consequences.

But it makes no sense and does vialence to basic concepts of equity to mete out
discipline in regard to conduct which the employee cannot correct or take any
+ action whatsoever to avoid.
also Warren Assemblies, Inc., 92 LA 521 (Roumell, 1989} {leaving post without permis-
}: “Corrective discipline is not to be applied in lock step. Fach situation must be
idered and the rule of reasonableness applied.”
“SAlliance Mach. Co., 48 LA 457 (Dworkin, 1967). Other cases in which arbitrators
- held that one or more steps in a system of progressive discipline may be bypassed
¢ misconduct is very serious include City of Appleton, 62 LA 542 (Lee, 1974) {abuse
ick leave); Active Indus., Inc., 62 LA 958 (Ellmann, 1974) (absenteeism, malingering);
d Parcel Serv., Inc., 67 LA 861 (Lubow, 1976) {assault on supervisor); Viking Fire

The literal requirement of the contract might have
followed, the arbitrator found, but “[the Company misr
Article 5 of the collective bargaining agreement when it
that it has free rein to discharge any employee committin
second offense. Just cause is required.” In the wrappe
the punishment just did not fit the crime. She was a long-s

®Grain Processing Corp., 82-1 ARB 48229 (Thornell, 1982). See also,
Petrofina Co., 61 LA 861 (Marlatt, 1973} (absenteeisim} (company may not by
contract’s progressive discipline system). L

% Rockford School Dist., 88-2 ARB 18367 (Traynor, 1987) (improper beh
teacher toward student). See also Simplex Prods. Div., 91 LA 356 (Byars, 1988]
to send warning letters under progressive-discipline policy showed company
intend to apply notification rule).




392 Just Cause: THE SEVEN TEsSTs PENALTY 893

Contract provisions that allow the company to dischar
employees summarily for certain enumerated offenses, but 1
quire progressive discipline for others, have been relied up:
by arbitrators in many cases as a guide to the parties’ intentions.
But such provisions, too, have been found to have been unrea
sonably applied where the employer tried to elevate some act
misconduct into the “summary” category when it really did no
belong there. A hotel bellman’s profane outburst, for examp
was found to have resulted from momentary and extreme friis
tration when his supervisor refused to help him find a person
possession he urgently needed; it could not reasonably be ¢
strued as “willful misconduct,” which was cause for summa
discharge under the contract.? In another case, the arbitrat
rejected the employer’s argument that hiding in a storage clos
was comparable to sleeping on the job, which called for sumina
discharge. Hiding, he reasoned, was more akin to “willful idl
ness,” an offense which the contract made subject to progressi
discipline.”! B

pline—that is, whether the employer has followed its own sched-
ule of penalties or past practice. For example, even though the
grievant had reached the point where the employer’s progres-
sive-discipline schedule provided for discharge, the arbitrator
et aside his discharge because other employees had been
treated more leniently for offenses no less serious than those of
the grievant. The arbitrator viewed the grievant’s rule viola-
tion—sleeping on the job—as a minor transgression under the
circumstances. But even if the employer’s schedule were ac-
cepted at face value, he said, the employee should not have
been discharged because the schedule had not been applied
onsistently.** Thus, “once guidelines are established and publi-
ized, only under ‘extraordinary circumstances’ may an em-
loyer disregard his own guidelines. Otherwise, the guidelines
ould be meaningless.”*

Uniformity Versus Individuality. Ordinarily one would think that it
impossible to treat all employees in the same way and at
he same time treat them differently—to enforce a progressive
scipline system uniformly, yet at the same time recognize each
ndividual as unique, so that the length and quality of his or
er service and other relevant considerations play a part in
etermining the appropriate penalty.
- Arbitrators manage to reconcile these two seemingly con-
adictory propositions by reasoning along these lines: “Manage-
ment must be permitted to exercise its judgment as to the proper
scipline to impose as long as it does not discriminate against
particular employee. If progressive or corrective discipline is
ed, then this method must be applied in all cases.” For

Established Policy andlor Past Practice. Some situations can
Jjudged in terms of the parties’ own actions regarding di

Protection Co., 74 LA 947 (Pollard, 1080) (insubordination, viclation of
procedures); R. E. Phelon Co., 75 LA 105} (Irvings, 1980} (leaving work area wit
authorizationy; Tnterstate Brands-Four §, 76 LA 415 (Adler, 1981) (leaving early).'

“E.g., J. Weingarten, Inc., 77-1 ARB $8050 (Helburn, 1977}, where the griev
discharge for using obscene lapguage to a customer was not sustained in part be
that offense was not included in the list of offenses made subject to summary discha
In Aireo, Inc.,, 62 LA 1103 (Traynor, 1974), the arbitrator set aside the griavz
summary discharge for insubordination and intimidating his supervisor because th
offenses were not included in the contract’s “summary discharge list.” To upho
discharge, he said, would amount to impermissible amending of the contract; only
an extreme case would the arbitrator be justified in upholding discharge for a nonl
offense. For other sases advocating strict adherence 1o the contract, see, €.g., M
Frozen Foods, 61 LA 98 (Barnhart, 1973) (insubordination); Von's Grocery Co., 1975,
18186 (Christopher, 1975) (failure to record sale); Browning-Ferris Indus. of Ohig;
77 LA 289 (Shanker, 1981) (drinking on duty). e

“MGM Grand Hotel, 76-1 ARB 18197 (Koven, 1976).

*'Western Auto Supply Co., 71 LA 710 (Ross, 1978). See also Precision Exir
Inc,, 61 LA 572 (Epstemn, 1973) (violation of safety rule not a “wanton or malid
viclation of major shop rule); Manistee Drop Forging Corp., 62 LA 1164 (Brooks; I
{intentional violation of safety rules not punishable as insubordination); Selane Cin
Warchouse Corp., 80-1 ARB 98065 (Koven, 1979) (failing to follow common sense
precautions not recklessness or willful negligence); Hoover Co., 82-2 ARB 18524 (D
1982) (improper language and sexual suggestions to female employee not actuak sexu
activity or demand). But in Anchor Supply Co., 69 LA 655 (Witt, 1977), the arbitrak
found that deliberate falsification of a time card, which was not on the list of suni
discharge offenses in the contract, was tantamount to theft, which was on th:
discharge was upheld. Other cases where the grievant was found to have conmunitis

erious misconduct than that alleged by the company are discussed from the standpoint
£.proof in Ch. 5, p. 243.
o P Hssex Industrial Chems., 88 LA 991 (Claster, 1987). See also Pyrene Mfg. Co, 9 LA
;788 (Stein, 1948) (“The Company must either use its warning system or abandon
. Where a warnings system is in effect, the workers have a right tobe warned . . . .™);
W. Stock &7 Sons, 78-1 ARB 8158 (Beitner, 1978) (discharge reduced to suspension
cause company had applied progressive disciplinary system to others for similar
enses); Ryan Aeronautical Co., 39 LA 58 (Spaulding, 1962) (altercation with foreman);
Herschel Mfg. Co., 47 LA 20 (Sembower, 1966) {absenteeism); Southwest Elec. Co., 54

95 (Bothwell, 1969) {carrying unauthorized passengers); O'Brien Corp., 77-2 ARB

5 (Wright, 1977) (inefficiency, incompetence); Welf Mach. Co., 72 LA 510 (High,
9) (various infractions); Zapata Indus., Inc., 76 LA 467 (Woolf, 1981) {insubordina-
1)y Metal Container Corp., 81-2 ARB 8609 (Ross, 1981) (tardiness).

*Metal Container Corp., supra note 42, at 5652

MSperry Rand Corp., 70-1 ARB 98149, 3521 (Kesselman, 1969) (absenteeism).
vitrator Kerrison stated the same principle in Electric Hase and Rubber Co., 47 1A 1104
67) (unauthorized absences): “While this does not mean that all must be judged by
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example, if long service is considered as a mitigating circw
stance in the case of one employee, it should be a mitiga
circumstance for all. —

Not only is an employee with long service presumed to be capa-
le of satisfactory performance if given the opportunity; be-
ause such an employee has a greater stake in his job, he is
ntitled to greater consideration than someone who has been
round only a short time and has less to lose.” Indeed, the
idministration of a disciplinary system without making allow-
nces for long service has often led to the overturning of dis-
harge decisions.*®

- Other factors that may warrant giving an employee a lesser
enalty than would otherwise be justified include provecation;*
ontribution by management to the misconduct;*® absence of

Arbitrator Seward: Included in the concept of “just cause™ is
principle that the Company’s right 1o discipline or discharger
be exercised justly and consistently; that the distinctions whi
draws between employees in the imposition of penalties mus
reasonable and fair. The Umpire has previously held—an.
here repeats—that the Company need not penalize all emplo:
who are guilty of an offense if it is to penalize any of them,
he also holds that if the Company is to select some employee
discipline and let others off scot-free (or if it is to impose
penalties on some and lighter penalties on others) it mu

1s to meet the standard of “just cause”—show that its reasons
making such distinctions were sound and just.® )

V], Schumann & Co., 65 LA 674 {Cohen, 1975) (refusal to work overtime); Pacific
el & Tel Co., 73 LA 1185 (Gerber, 1979} (intoxication, other violations). But see
ndustrial Phosphating Co., 87 LA 877 (Daniel, 1988} (abusive language): “Simply because
¢ grievant is a short term employee does not mean that he loses equal standing with
ther employees to require that the employer treat him fairly and justly in terms of
iscipline.”
p““Olin Corp., 86 LA 1096, 1098, 86-1 ARB 78248 (Seidman, 1986) (sleeping on

Mitigation and Its Opposite, Aggravation. The factor that plays
leading role in balancing the need for uniformity agains
need to treat employees as individuals is the length and'q
of an employee’s work record. A Niagara of cases stands fo
proposition that an employer may justifiably impose a le
penalty on an employee with long, creditable service than on
employee whose service is short or whose work record is poo

bi:
" [Blefore invoking terminal discipline the Company must consider the employee’s
entire past record with respect to work performance, attendance, and discipline
and give it appropriate weight in determining whether discharge, or some lesser
discipline, should be meted out . ... The company’s failure to do so, and its
affirmative policy not to do so, have fatally flawed its decision and made it unjust
because procedurally infirm.

- In Armstrong Cork Co., 71-1 ARB 98242, 3811 {Wolf, 1971), where the employer
llowed its progressive discipline system to the letter, giving the grievant repeated
arnings and progressively more severe penalties for his absenteeism, the arbitrator
oted: “Its actions were impeccable except in one respect. ... The punishment was
plied mechanically without sufficient regard for the circumstances surrounding the
ent and the individual.” What were those circumstances? Most conspicuously, the
vant had been employed for 14-1/2 years and had a good record. See also Shepard
Crane € Hoist Corp., 71 LA 828, 831 (Alutto, 1978} (absenteeism and tardiness):
“ [Aln employee found asleep on the job, but possessing an unblemished 20-year
. work history should certainly be treated differently than an employee with four
* years seniority and a history of disciplinary problems. It is circumstances such as
“'these that appear to explain discrepancies in the severity of disciplinary action

taken against the grievant and other employees.

“E.g,, Reynolds Metals Co., 55 LA 1168 {Block, 1971) {grievant “erred greatly” in
fissing supervisor’s order to leave office, hut supetrvisor’s “offensive tongue lashing,”
hincluded use of racial epithets, was “highly provocative factor”); Industrial Phes-
ing Co., supra note 47 (grievant’s resort to abusive language not excusable, but fact
grievant had been vicum of several payroll errors was “degree of provocation”);
berly-Clark Corp., 87-2 ARB 98315 (Ratner, 1987) (insubordination); Warren Assembi-
fig;, 92 LA 521 (Roumell, 1989) {(supervisor’s having discharged grievant without
fable cause viewed as provocation for profane outburst).

“MGolden Operations, CWC Castings Div. of Textron, Inc., 80-2 ARB %8543, 5433
vec, 1980, in which management, upon discovering that employees had been
¢aling beer on the premises, kept watch on the hiding place and waited undil an
loyee retrieved and drank some beer before acting. “When a Company has knowl-
“or could reasonably foresee that a vielation of the Company's rules is about to

the same standards as interpreted by giving the same penalties for the same off;
all times, regardless of extenuating circumstances, it does mean that all must be j
by the same standards as such, and that rules must apply equally 1o alt.™'S;
Interchemical Corp., 48 LA 124 (Yagoda, 1967) (refusal to perform work); Gerst
Ce., 66-1 ARB 48331 (Teple, 1966) (tardiness); Group W Cable of Chicago, 8'
18447 (McAlpin, 1987) (sleeping on job); and cases cited in Ch. 6, pp. 3252
*Bethlehem Steel Co., 20 1A 635, 643 (1957) (discharge of union officers for
work stoppage). The guestion of selective discipline and penalty is an ever-presen
in cases involving etrikes, picketing, illegal watkouts, slowdowns, etc. See the fol
cases for treatment of this problem: Stockham Pipe Fittings Co., 4 LA 744 (McCo:
MeInerney Spring & Wire Co., 21 LA 729 (Howlewt, 1953); McLouth Steel Corp., 24
(Bowles, 1955); American Radiator & Standard Sanitary Corp., 37 LA 593 (McCoy,
Ford Motor Co., 64-1 ARB Y8128 (Platt, 1963); Phillips Indus., 66-1 ARB %8042:(St
1965); Trane Co., 71-1 ARB $8089 {Turkus, 1971); Aladdin Indus,, Inc., 61
(Hilpert, 1973); Abex Corp., 68 LA 805 (Richman, 1977); Cecil I. Walker Mack,
1 ARB 18004 (Hunter, 1977); Clinton Corn Processing Co., 71 LA 555 (Madde
with many additional citations; Electrocast Steel Foundry, Inc., 78-2 ARB §8492:(]
1978); Celotex Corp., 79-2 ARB 18506 (Murphy, 1979). R
“*Recent decisions in point include Air Treads, Inc., 86 LA 545 {Allen;
(“blatant insubordination™); Deer Lake School Dist., 94 LA 334 (Hewitt) (pilferage
cases cited in notes 47 and 48 infre. But see W. R. Grace Ca., 86 LA 999 (Galambos
1986) (tampering with company records), holding that an arbitrator may not
penalty because of the grievant's long and satisfactory service “in the absenc
provisians in the Agreement regarding degrees of discipline.” For citations 14
other cases weighing the effect of past record on penalty, see F. ELKOURE'}
ELRGURY, supra note 33, at 679-81, !




396 Just Cause: THE SEVEN TESTS PENALTY 397

intent to commit serious misconduct;®" absence of hazard:
other aggravating circumstances;” language difficulties;®
acute personal problems such as chronic alcoholism and m
illness.> With particular reference to alcoholism and .d
abuse, however, several arbitrators have held that rehabilita
etforts undertaken by an employee following discharge di
constitute a mitigating circumstance.” Likewise, financial d
culties experienced by a discharged grievant and his family
been viewed as irrelevant.”®
By contrast, factors that support a relatively severe pen
within the framework of the company’s penalty system mi
include misconduct that was highly dangerous;*” additional

conduct that compounded the original offense (for example,
profanity caused by intoxication);*® malicious intent;*® and lack
of truthfulness or failure to cooperate with the employer’s inves-
gation.®

- Insome instances both mitigation and aggravation are pres-
nt, and a balancing act is called for. “Just cause is essentially a
tandard of reasonableness and fairness. It requires that the
penalty imposed must fit the seriousness of the offense and must
ake into consideration the total circumstances, both those in
ggravation and those in mitigation.”®

- Finally, there is an area within which management may
xercise discretion. As Harry Shulman put it: “[ The arbitrator’s]
power is only to modify penalties which are beyond the range
t reasonableness, and are unduly severe. If the penalty is within
1at range, it may not be modified.”®*

occur, the Company should remove the means by which the rule is to be brokes
also Zinsco Elec. Prods., Inc., 65 LA 487 (Erbs, 1975) (employer failed to take s
prevent fight it knew was impending); AFG Indus., 87 LA 1160 (Clarke, 1986) (emp]
at fault in fuiling to provide proper supervision at company picnic where it furii
beer); Greenlee Tool Textron Co., 88-1 ARB 18102 (Fischbach, 1987) (employer’s:
to provide remedial instruction contributed to grievant's second instance of negli
Mead Corp., 89-2 ARB 18367 (Haemmel, 1989) (penalty for negligence reduced]
supervisor guilty of gross negligence in failing to train properly). Lo
*Basic Vegetable Prods., Inc., 70-1 ARB Y8020, 3083 (Koven, 1969) (Falsificati
time card): “[D]espite the very serious character of the grievant's miscondiic
conduct did not include the elements of a deliberate and premeditated theft.”
¥ Hooker Chem. Co., 74 LA 1032, 1034 (Grant, 1980) (smoking marijuana ¢
“Although the Company states its concern about the possibility of dangerous mis
caused by the erroneous mixture of chemicals, the Grievant did not work in ase
area; his job was in the boiler house unloading and shoveling coal.” =
#Graphic Communications Union, 89-1 ARB 98018 (Koven, 1988) (insubordi)
{some doubt whether grievant fully understood direct order because of difficul
English).
§ “i’!ta'llips 66 Co., 88 LA 617 (Weisbrod, 1987) (habitual gambling and prgk
presence of mental iliness viewed as mitigating circumstances); New Jersey. Bell
Ce., 89-2 ARB #8381 (Nicolau, 1988) (alcoholism a dingnosable and treatable.d
presence of such a disease and possibility of recovery can be considered mitig:
circumsiances). For a review of this general category of mitigating circumstage
M. L. Greenbaum, The “Disciplinatrator,” the “ Arlichiatrist,” and the “Social Psychotidc
An Inguiry Into How Arbitrators Deal With a Grievant's Personal Problems and the
Which They Affect the Award, 37:4 Ars. ]. 51--64 (1982). o :
SPittsburg & Midway Coal Mining Co., 91 1.A 431, 434 {Cohen, 1988): “If Gries
actions after this discharge could be used 1o reverse the Company’s decision, th
pany would be placed in an impossible position, i.¢., whenever employees are di
for intoxication, they need only seek some sort of rehabilitation programs to b
then proclaim that they are changed persons and should be reinstated.” Seg al
Fish & Poultry, 87 LA 1062 (Concepcion, 1986); Baltimere Tin Plate, 89-1 ARB
{Aronin, 1988); and cases cited in Ch. 5, note 72, where several contrary ruj )
also be found. R
*Georgia Kraft Co., 84-1 ARB 78127 (Yancy, 1984) (falsification of records
Steel Strip Co., 87 1A 994 (Feldman, 1986} (testing positive for drugs). S
¥ As in Decar Plastics Corp., 44 LA 921, 923 (Greenwald, 1965), in which;]
lighted cigarettes in someone’s pocket was considered far more serious than othe
of horseplay for which lesser penalties had been imposed. “All horseplay, rangin

Industrial Due Process, One of the factors to which arbitrators may
ay heed is industrial due process. Aside from the preliminary
nd basic requirement that a progressive discipline system must
consist of

the successive application cumulatively for employee infractions
beginning with oral reprimands, written reprimands, suspen-
sions, and finally discharge where really compelled . . . progres-
sive discipline requires still more, namely, industrial due process
to the end that the employee also may be more fully informed as
to the charge and have an opportunity for a hearing for himself

g involving a more remaote possibility of injury to that involving a high risk of
rious injury, need not be uniformly regarded as requiring the same penalty, regardless
ihe facts of the particular situation.”

*White Pine Copper Co., 63-2 ARB 78548 (Larkin, 1963).
- F g., Calmar, Inc., 51 LA 766 (Turkus, 1968), in which an employee’s insubordi-
act was deliberately designed to humiliate and embarrass a supervisor in front of
T employees.

- ®Arden Farms Co., 45 LA 1124 (Tsukiyama, 1965). See also cases cited in Ch. 3,
5.102-08.

' Fulton Seafood Indus., Inc., 74 LA 620, 622 (Volz, 1980). Other cases balancing
ating and aggravating factors include Lowisville Cooperage Co., 70-2 ARB 98659
z; 1970) (dratning untaxed whiskey out of barrels; discharge set aside); F. E. Olds
%, 64 LA 726 (Jones, 1975) (setting fire to dramatize safety problems; discharge
ined).
=S Ford Motor Co., Opinion A-2, June 17, 1943, See also fackson County Medical Care
ity, 65 LA 389 (Roumell, 1975) {unbecoming conduct); Arrow Lock Corp., 84 LA 734,
Nemaizer, 1985) (“1 do not conceive it to be my role as Arbitrator to grant clemency
e the disciplinary penalty assessed was not excessive”); Ohio State Highway Patrol,
A 58 (Bittel, 1990) (only if employer’s decision “lacks rationality and fairness” can
rator reduce penalty).
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the amount of money involved is very small”®), arbitrators have
recognized the propriety of summary discharge for other seri-
ous offenses, among them striking a foreman,* gross insubordi-
nation,” destruction of company property,*® lending money
to a fellow employee at usurious rates,” and fighting.” The
existence of a progressive discipline system does not mean that
management has given up the right to discharge summarily for
serious offenses.” It has also been held that a past failure to
discharge for a given offense of this nature cannot “be consid-
éred a waiver of the right to discharge.””

as to his alleged offense. Counsel or union representation is €sse
tial, 100.%% -

Notice. In addition to the requirement that progressive disci
must function within the framework of industrial due proce:
progressive discipline must also operate within the frame
of notice. s

EXAMPLE: A foreman, suspecting that an employee’s poo
duction might be due to her long fingernails, ordered her to
them. The employee refused, and was suspended first for
days, then for 10 days. Returning from the second suspe:
the employee displayed her freshly clipped nails to the fore
and declared that she was ready to go back to work. Decidin
nails were still too long, the foreman fired the employee

Alcohol and drug use. In some industries, such as transportation,
drinking or drug use on the job is considered to be so serious
n offense that it is beyond the reach of corrective discipline.
_ Where the safety of the public is at issue, arbitrators are excep-
Progessive discipline, yes—but the discharge was set a tionally hesitant about upsetting a decision of management.””*
on notice grounds. '. :

- SUnited Hosiery Mills Corp., 22 LA 573, 576 (Marshall, 1954). Other cases sustaining

discharge for dishonesty involving trivial sums include Tri-City Nursing Center, 84-1 ARB
8289 (Keefe, 1984} (one onion); Greyhound Food Management, 88 LA 1138 (Grinstead,
1987 (58-cent can of orange juice); Timken Co., 88-1 ARB 98056 (Duda, 1987 (claim
8.0 hours worked rather than 7.9 hours). However, in Defense Gen'l Supply Center, 89-
ARB 98473 (Veglahn, 1989), discharge for attempted theft of three rolls of Scotch
pe.was reduced 10 2 two-month suspension because there was no established practice
of discharging for theft. The arbitrator said that attempted theft was tantamount to
heft, but under company rules discipline was stated to be corrective in nature.

- YE.g., White Front Stores, Inc., 61 LA 536 (Killion, 1978); Continental Fibre Drum
;, 83 LA 1197 {Yaney, 1984).
*8See Link-Belt Co., 17 LA 224 (Updegraff, 1951) (leaving work without permis-
n); Frternational Tel. & Tel. Corp., 54 LA 1110 (King, 1970) {insubordination; making
ech in company cafeteria during lunch); Fourco Glass Co., 84 LA 693 (Cantor, 1985)
fiance of order 1o return to work); Rockwell Intl Corp., 88 LA 418 (Scholiz, 1986)
fatant” insubordination consisting of directing obscenities at two managers and re-
sat to surrender badge 1o supervisor or guards).

+i PR, E. Phelon Co., 75 LA 1051 (Irvings, 1980) (unauthorized absence); Southern
L. Tel. & Tel. Co., 25 LA 270 (McCoy, 1955) (strike misconduct).

MGlenn L. Martin Co., 27 LA 768 {Jaffee, 1956),
"Harry M. Stevens, Inc., 51 LA 258, 260 {Turkus, 1968): “On job physical fighting
nding alone is just cause for dismissal. It need not be buttressed by prior misconduct
fensive behavior.” Many other cases also stand for this proposition; see F. ELKouUR)
A. ELgourt, How ArsrTratioNn Works 694 (4th ed. 1985). But mitigating circum-
nces have often been cited as ground for setting aside the discharge penalty; see, e.g.,
ledyne Monarch Rubber, 89-1 ARB 18295 {Prusa, 1989}, where the discharge of the
aggressor in a fight that caused incapacitation of the victim for 27 days was reduced to
ciplinary suspension. The grievant's clean 16-year work record and the fact that
ttack was an unpremeditated outgrowth of a verbal altercation were cited as

ting factors.
Inland Sicel Prods. Co., 47 LA 966 (Gilden, 1968).
PGries Reproducer Corp., 47 LA 747 {Cahn, 1966).

" Deluxe Saw and Tool Co., 70-2 ARB 48639 (Hon, 1970) (on-the-job drinking by
drivers).

[AJccording to the believable evidence . . . the orders give
grievant at no time specified the length to which the griev:
nails should be cut, in order to satisfy her employer’s rquireme
That failure to articulate may have been permaissible for sus
sions, but it was impermissible for discharge. It is one thing t
imsubordinate; it is quite another to seek how not to be, and

rebuffed.® :

Where Progressive Discipline Does Not Apply

Certain types of misconduct often are considered n
be subject to the requirements of progressive discipline; ¢
because the misconduct is so serious that the employment
tionship cannot survive it or because corrective measures ¢
not be expected to have much effect. Some of the more com
exclusions are the following:

“Malum in se.” In addition to the standard malum in se of! 1
that call for summary discharge, such as theft®® (“even t

®*Giant Eagle Markets, Fne., 1975 ARB Y8145, 3608 (Emerson, 1975) {dtinl

HHoneywell, Inc., 80-1 ARB 98270 (Belshaw, 1980). S

S American Motors Corp., 52 LA 709 (Keefe, 1969). The view that progre
discipline is inapplicable to violations involving money was stated in Niagara Fr
Transit §ys., 24 LA 783 (Thompson, 1955) (falstfication of time cards): “It seems
appropriate o apply the idea of "progressive’ discipline to loafing, negligence; ific
tence, even damage to machines and equipment, etc., than to infractions which
or less deprive the Gompany of money direcily.” :
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i ' i i five facto
More generally, Arbitrator Kovep has 1dent1_ﬁed_ > fac
which,gsingly 01)i in combination, will be held to justify dlscha
for drinking or intoxication on the job without resort to pro
sive discipline (or further steps in progressive discipline):

(1) where the grievant has previously been disciplined for alco
related misconduct or been warned th_a\t further 1nc1der_1__ts
drinking or intoxication may lead to discharge; {2) wl}:‘_e__
grievant has compounded his a}coh01_~related offense with s
additional act of misconduct sud} as xgsu‘borc.imgtmn, prqfan
fighting or the like, or where his drinking is tied to exces
absenteeism; (3) where the grievantisa chromc al’c(.)ho.hc who
refused treatment or who has lapsed in his rehabilitation 'e_:_ff{_)
(4) where the grievant’s seniority is very short and,/qr his dls;

ary record is poor overall; (5) where the grievant’s job has spe
hazards, so that intoxication on the job poses particular dgn:
to persons and property.” _

PenaLTY 401

Sickness. In some contracts, chronic absenteeism due to illness is
not subject to progressive discipline.” Inherent in misconduct
that is responsive to progressive discipline is that the employee
can voluntarily improve his conduct; to put it another way, it is
misconduct the employee can do something about. Obviously,
this is not the case with sickness, which by its very nature is
involuntary. Therefore, it is often said, “[pJunishment for illness
is not logical procedure.””

Arbitrator J. Dworkin: Sickness is not just cause for discipline. But
at the same time, no company is required to retain a person in
the workforce whose illness disables him or her from working.
Such individual is not a candidate for discipline in the classic sense.
However, it is well understood that one who will not or cannot
report to work regularly, even through no fault of his own, may
be discharged for non-disciplinary reasons. In such instance, the
Company 1s required to consider factors that are not necessarily

The use of illegal drugs in the workplace is sirnilar to d‘r_m
ing on the job in that the result may be impairment arI:iddf:__(_):_
quent danger to persons and property. But there is an additi
factor which is critical in the eyes of many arbitrators—drug
is a criminal activity, whereas alcohol use is not. Making:
point, Arbitrator Harry Dworkin has Tuled that__suspensa_o
not an effective way to deal with employees guilty of selt
using, or providing drugs to fellow employees. His reason

as follows:

A suspension is simply not an adequate corrective action 11
situation. Given the potential prqﬂt involved in providing 'dr-‘}'h
the risk of suspension provides litle deterrent to one whokm_;g
engage in this activity. This Is parn‘cularly true given the1 n_;_:f_)
difficulty of actually proving such involvement. The only e

tive, and appropriate corrective action is to separate the prpw_d_
from his “market.””

appropriate to normal disciplinary cases. A person who is ill is
not subject to termination of employment unless recovery from
the illness and resumption of duties is not something that is likely
1o occur in the foreseeable future.”

ncompetence. Poor workmanship and negligence are obvious
ndidates for progressive discipline when the cause is inatten-
n or attitude.™ But if poor work performance results from
enuine incompetence (because the employee lacks either native
ility or proper training), progressive discipline cannot reason-
ibly be expected to have any correciive effect.®’ Some other
response may be called for-—demotion, transfer, training, or

"Logan Metal Stampings, Inc., 53 LA 185 (Kates, 1969).

i ™Atantic Richfield Co., 69 LA 484, 491 (Sisk, 1977), with additional citations. In
Head Paper, 91 LA 52 (Curry, 1988), progressive discipline requirements were held not
apply to an employee whose absences because of accidents and illness constituted
tost a quarter of his 18 years of employment, where the discharge was based on
uitability for work in: the mill and not on chronic absentecism, and the termination
er stated that the action was nondisciplinary.

"Airco, Inc., 84-1 ARB 98121, 3557 (1984).

¥See, e.g., Home Bldg. Corp., 74-2 ARB 98652 (Goetz, 1974) (incompetence, ineff-
Vv); Photo Color, Inc., 76-1 ARB $8178 {Cohen, 1976) (incompetence and ineffi-
icy); Eagle Picher Indus., Inc., T7-1 ARB 98099 (Ipavec, 1977) (negligence, care-
riess, defective worky; f. P. Miller Artesian Well Co., 78-1 ARB 98001 (Doppelt,
 {negligence); Stuck Mold Works, Inc., 78-1 ARB 98255 (Dyke, 1978) (improper job
tude, neglect of duty),

¥8uch a case was Kerr-McGee Refining Corp., 88-2 ARB Y8330 (Allen, 1988), where
rievant’s test score was less than half that of the next lowest scorer and where the
grievant, even after retraining, could not meet the requirements of the job.

7 wbber Co., 71 LA 775, 778 (1981) (footnotes omittefi}, .c;te_d_m
approv;}?r’:sf‘i;i?gteﬁance Central for Seniors, 86 LA 288 (Roumell, 1985) (drxnkmg dun.
break)’.ﬁBmger Iron Co., 92 LA 1101, 1106 (1989). Dworkin alsa gave this}}’esgopég 1o
union argument that enlightened employers freguently deal w1t§ alco?m 1810 QUK g
addiction as an illness rather than as a disciplinary problem: “[Shuch cg{nrpi{}__
endeavors do not serve to deprive management of its contractual rights to !iclq; :r:l
just cause, nor do they grant the Arbitrator authority to modify contractuat ia %a_
or to add new language that the parties had not ,deemed approPrxat(:l {t;% %ncorpq_._
their agreement.” See also San F: mnmcol_’olzce Dep't, 87 LA 731 (Riker, 1986) (p;:;ﬁx?ﬁ
discipline not required in case of cocaine use by police dispatcher, since
incompatible with functions as dispatcher). .
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even termination if no other work is available, depending Warnings and Suspensions In Progressive Discipline
the employee’s past record, length of service, and wha

coniract permits.” ‘Warnings as Notice Versus Warnings as Reprimands

Safety. Some kinds of behavior in some industries simply cany
be tolerated or dealt with by means of progressive discipli
prime example of this principle concerns safety. As Arbil

Seward put it:

Arbitrator Dean: The purpose of a warning is to bring a halt to
the offensive activity and 1o afford the offending individual an
opportunity to reform. If, after sufficient warning, the individual
does not improve to the degree desired, he may be deemed
incorrigible and dismissed.*

The term “warning” is used in two different senses within
the context of progressive discipline: as notice and as repri-
mand. In the sense of notice, a warning (whether oral or written)
tells an employee what behavior is expected and what penalties
may be imposed for particular acts of misconduct. In the sense
f reprimand, a warning constitutes a formal record that an
employee has committed a disciplinary offense. In that dual
sense, warnings are the cornerstone of progressive discipline.
Because the accepted purpose of industrial discipline is
corrective rather than punitive, the purpose of any disciplinary
stem obviously would be defeated if an employee could be
discharged without having been given notice that correction is
ecessary. The critical role of notice in progressive discipline is
ost evident in cases where notice is entirely lacking. A good
example is management’s reaction to an employee who was
otted drinking beer in the locker room. Instead of calling
m on the carpet immediately for his violation, his supervisors
ccided to keep watch on him, and after he was observed drink-
g several more times he was discharged. Because he had no
arning prior to discharge that his job was in jeopardy, the
mployee had no opportunity to correct his conduct; in fact, the
mpany’s conduct had the opposite effect of allowing him to
mpound his misconduct. Under these circumstances, dis-
rge was without just cause and the employee was reinstated
1 full back pay.®
‘As a necessary concommitant of this goal of rehabilita-
,“[tlhe concept of a warning implies an opportunity for
rrection. This in turn implies opportunity for sober reflection

In dealing with the general run of offenses, the proper fun
of discipline is to correct the emplo_yee's. cqnduct; dls_cha
justified only where an employee’s prior disciplinary record
cates that he is incorrigible. Itis universally recognized, how
that there are some offenses which are of so serious a nature
the employer cannot properly be required to run the risk of th
repetition. . . . Unimportant as [the grievant's] failure to stop
seem after the event, the fact is that he risked thg lives:
passengers who were entrusted to his care. If a train had
while his bus was on the tracks, all of his prior good record
driver would not have saved a life.® L

1. Penalty: In Practice

Up to this point the focus has been on the conceptual
dation for penalty systems and the standards on which arb
tors rely in deciding whether progressive discipline should_:.
been applied and, if so, was applied properly. The focgz
this section is upon some immediate and everyday practi

questions involved in evaluating penalty. :

%General Tel. of Cal., 44 LA 669 (Prasow, 1965). The arbitrator in this'ca
suggested that where an act of negligence, or a lapse in performance, results na
willful misconduct but from “errors in judgment, where the good faith of the e
is not in question,” the appropriate response is not punitive action like suspensio
a warning that will imprave the employee’s understanding of what is expect,

8 Pennsytvania Greyhound Lines, nc., 191.A 210, 212 (Seward, 1952). In R
Co.,77-1 ARB 98272 (Conant, 1977), the arbitrator found that pep_a}:tcs associa
safety rules are intended to protect employees and are not for punitive purposes
an arbitrator “should not so strictly consider all the due process questions <o
rules and their strict application as one would review these questions in a_-_d_ ¢
case.” The logical extension of that position is that safety rule violations oughing
subject to progressive discipline. :

MHoover Co., 82-2 ARB 98524, 5345 (1982) (writing lewd remarks about female

rker on men’s room wall). The purpose of warnings is also discussed in Northern

Grocers Ass'n, 53 LA 85 (Eaton, 1969) (violation of check-cashing rules).
#Industrial Plastics Corp., 58 LA 546 (Willingham,, 1979).
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and in many cases resolves itself into a question of how muc
time has elapsed between the warning and the final discharge.

A warning in the sense of reprimand (whether it is calle
reprimand, a warning notice, an incident report, or sometht
else) has two closely related functions: From the employe
point of view, a reprimand becomes part of the employe
disciplinary record that management may ultimately use to: _
tify a more severe penalty, including discharge. From the em
ployee’s point of view, a reprimand does more than tell hir
what conduct is acceptable or unacceptable; it places him o
notice that he can no longer count on the advantages of a “c_ie_a
disciplinary record if he commits another act of miscondu
and that more severe disciplinary action is likely to follow.

Whiie every warning functions as a form of notice, a wa
ing does not necessarily have a disciplinary component. A
in point is the employer that adopted a new rule reducing
time given employees 10 put away their tools and there
suspended several employees who violated the rule. The:
ployer believed that the posting of the rule amounted to
verbal warning which the contract required as the first s
progressive discipline. The arbitrator pointed out, however,
management’s action had neither of the characteristics of ;
disciplinary warning. That is, it was not entered on the recore
of any of the employees, and 1t was directed to all employe
affected by the rule, irrespective of whether any individual
been gulty of an “abuse” of the rule. o

‘to

Such action being in the nature of the promulgation of a ru
in the nature of a general instruction to the employees ¢a
properly be considered as the type of warning for a ‘first of
which the contraci contemplates.™

%8tandard Shade Reoller Div., 73 LA 86, 90 (Dawson, undated) (refusal 0
overtime), also citing I. Schumann Co., 65 1.A 674 (Cohen, 1975). For an extreme eXaxn
of the lack of such opportunity, see Rockford School Dist., 88-2 ARB 78367 (Tra
1987} (improper behavior toward student), where the grievant was given an orz_ﬂ:
written warning and then discharged, all on the same day, for three unexcused abser
Such a compression of the steps of progressive discipline, the arbitrator held, gay
grievant no chance to improve. )

8 Armco Steel Corp., 52 LA 101 (Duff, 1969} {poor record). o ) B

Singalls Shiphuilding Corp., 39 LA 419, 429 (Hebery, 1962). Similarly, in San Mate
County Restourant-Hotel Ouwners® Ass'n, 59 LA 997 (Kenaston, 1972) (vm}atum of
rules), the arbitrator found that a supervisor's oral direction that the grievant ta
rules home and study them if she could not remember them did not constitute an
warning in a disciplinary sense. -
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One arbitrator has made the point that, if a reprimand is
become a part of the employee’s record and form the basis

for discipline in the event of further misconduct, the employee
should have an opportunity to correct the behavior in question
‘and thus clear his or her record. At issue was a written repri-
mand issued to an employee for disrespectful and disruptive
‘behavior during a training session. The arbitrator found the
reprimand justified; but because the employee was not put on

otice that his conduct was intolerable until it was too late for
im to do anything about it, or told that he could be disciplined
f it continued, the arbitrator directed that the reprimand be
emoved from the employee’s record at the end of one year if
e did not engage in misconduct during that period.®

The Need for Suspensions in Progressive Discipline

One View: Disciplinary Suspension Required Before Discharge. Three
easons are given for this majority position on suspension.

(1) The motice factor. As discussed in Chapter 1, a major

eason why suspension is considered an indispensable step in
rogressive discipline is the notion that loss of earnings is a more
effective form of notice than a simple warning. In Arbitrator

arshall’s words, “[o]ne of the purposes of disciplinary suspen-
sions is to demonstrate that an employer means business. This
before-discharge action . . . affords a tangible indication to the
employee that the Company will carry through with a
arning.”®

(2) The rehabilitation factor. From a retrospective vantage

point, suspension has served for many arbitrators as a tangible
arantee that the employer used all means available to rehabili-
te the grievant within the accepted range of disciplinary penal-
es.
alt.

If the grievant failed to respond, it is not the employer’s

 Arbitrator Jones: Escalation of unwanted consequences is the crux
of progressive discipline. The employee who has nonetheless
remained uncorrectable despite those increasingly unwanted ex-
periences is then, in all fairness, subject to discharge either as
-one who understands and still refuses to cooperate in the joint

w0 "Southern Gravure Serv., Inc., 83-2 ARB 18469 {Sergent, 1989),
2o ®Eastex, Inc., 69-2 ARB Y8459, 457475 (1569) (absenteeism). See also Rochester
:: Corp., 45 LA 538 (Duff, 1965) (obscene language).
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discipline is notice and that, to be effective, notice need not be
punitive in the sense or depriving the employee of his earnings.
Indeed, warnings-only systems have been apphied most fre-
quently in the case of absenteeism, for the reason that most
(though not all) absenteeism is due to illness, an involuntary
condition that is unresponsive to punitive measures.*

. Logically, a warnings-only system is effective to the extent
that it fulfills the critical function of giving notice. That means
that the number of steps leading to discharge must be clearly
spelled out;* that the system must be consistently applied; and
hat employees must be informed clearly and unequivocally at
each step where they stand and, most critically, at what point
another infraction will result in discharge. The importance of
fotice in warnings-only systems has been emphasized by Arbi-

enterprise or who simply cannot grasp the essentials necessary
perform the work properly assigned.” .

Or in the words of Arbitrator Dworkin, “[d]ischarge is 'w
ranted only in such cases where corrective measures appea
be futile.”” To prove that corrective measures short of discha
are futile, all such measures, including suspension, logic
need to be tried.” E

(3) Pumishment should fit the crime. For those who tak
view that “the punishment should fit the crime,” apenalty sy
needs to include not only discharge for very serious miscon
(theft, assault, and the like) and warnings for mipor'of_f_
(such as a single lateness), but also a penalty of intermed;
severity for offenses that fall somewhere in between (drir
on the job is a frequently encountered example).** Suspe
is the obvious candidate, with variations in the length of susp

sion to accommodate offenses of intermediate gravity.” . Tappreciate that technically Grievant was on notice of the possibil-

: ity of discharge upon the accumulation of his fourth offense
within 12 months. ] find, however, that the lack of a progressive
nature in this provision makes it all the more important that
the imminence of discharge, in fairness, be underlined 1o the

Grievant before he accumulated the fourth violation.®®

Ancther View: Suspension Not Always Necessary. Not all arbitriaétt}
agree that suspension is a necessary component of progres
discipline. Cases in which discharge has been upheld in
absence of a prior suspension fall into one of these twe
gories: ‘ L

(1) Where the company has established a formal “warnings.on
penality system. Warnings-only systems of progressive dlscl__ ]
are based on the dual premise that the heart of progres

(2) Where the employer has been “patience personified.”

- *For cases supporting this rationale, see note 135 infra. Cases in which discharge
absenteeism has heen upheld, without the necessity of a prior suspension, include
acific Tel and Tel., 32 LA 178 (Galenson, 1959); Cannon Elec. Co., 46 LA 481 (Kotin,
65); American Brakebiok Div., Abex Corp., 52 LA 484 (Wagner, 1969); Sterling Drug, Inc.,
EARB §8033 (Berkowitz, 1960); Koenig Iron Works, Inc., 53 LA 594 {Ray, 1969);
e-Union | Inc., 57 LA 701 (High, 1971); Doxsee Food Corp., 57 LA 1107 (Farinholt,
1); Beaunit Fibers, 71-2 ARB 18455 (Amis, 1971); Avco Corp., 64 LA 672 (Marcus,
5); Husky Od Co., 65 LA 47 {Richardson, 1975); Hoover Ball and Bearing Co., 66 LA
(Herman, 1976); Pacific Southwest Airlines, 70 LA 833 {Jones, 1978}, The contrary
/i taken in Park Prods. Co., 68-1 ARB 78330 (Kates, 1968), and Harsco Corp., 70-2
RB: 18757 (Klein, 1970), and in a number of cases where the contract expressly
idated suspension as a progressive discipline step, inchuding Babcock ¢ Wilcax Co.,
¢ note 92; Amerace Corp., 68-1 ARB $8238 (Roberts, 1968); Eastex, Inc., supra note
Clevelond Burinl Vault Co., 69-9 ARB Y8554 (Kallenbach, 1969); Niagara Mach, &
Works, 76 LA 160 (Grant, 1981). For an example of an accepted warnings-only
stem not restricted to absenteeism, see General Elec. Co., supra note 95, where the
‘m provided that four reprimands for minor infractions would result in discharge.
- ¥Canton Drop Forging & Mfg. Co., 80-2 ARB 18450 (Kabaker, 1980) (absenteeism
abuse of washup time).

B Wolf Mach. Co., 79 LA 510, 515 (1979) (various rule infractions). See also, eg,
ps Petroleum, 64-3 ARB 18007 {Mittenthal, 1964); Kaiser Aluminum 65 Chem. Carp.,
"ARB 98606 (Hebert, 1968) {absenteeism); General Elec. Corp., 69 LA 707 (Jedel,
Y:(unauthorized break, other misconduct),

“Pete Pasquinelil Co., 68 LA 1068, 1971 (1977} {leaving work).

“Bobeock & Wilcox Co., 41 LA B62, 866 (1963) (absenteeism). Lo

“Among many other cases that take this line, see, e.g., R_exa!l Drug _(_Zfo_ :
1101, 1105 (Cohen, 1975) (garnishment, other vioiations)_: “Grievant had pre
been suspended for disciplinary reasons. Therefore, following the concepts qf’_‘
sive discipline, discharge is the only remaining discipline left to the Company.”
Smith & Wesson-Finechi, 60 LA 366 (Traynor, 1973) (absenteeism and offensive
odor leading to complaints by coworkers); Colgate-Palmolive Co., 64 LA 397 (Allen
(insubordination}; I. Schumann Ce., 65 LA 674 (Cohen, 1975) {refusal to work over
Mewmphis Light, Gas and Water Div., 77-1 ARB 8202 (Flannagan, 1977) (unau
reconnection of personal utility service), And see “last straw” cases cited in
tnfra.

*See, e.g., Packaging Corp. of America, 56 LA 856 (Anrod, 1971}, .whe
arbitrator concluded, “It is axiomatic that the penalty must fit the offenses comt
by the Grievants,” and found that a disciplinary suspension would be an “eqm_t_
and just penalty” for drinking that does not lead to intoxication. i
*8ee, e.g., General Elec. Co., 74 LA 578 (Schor, 1989), for a thrcq—part syst
progressive discipline that divides misconduct mio (1) misconduct serious en
warrant summary discharge; (2) less serious misconduct that justifies a g
accompanied by a one-week suspension; and (3) relatively minor offenses that
no suspension but only written warnings. :
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EXAMPLE: During her three years of employment, accord
to her supervisors, a practical nurse had been unable to get along
with many patients, had failed to master routine nursing pr
dures, had reacted with hostility to instructions and suggesti
and had just not “carried her weight.” Counseling and “talki
to” by her superiors had made no impression on her. Whe
hospital finally discharged her, the union argued that suspe
or perhaps transfer to another department should have _
tried as a last resort to persuade the nurse to mend her way

Some arbitrators might have agreed with the union,
here, looking at the nurse’s deplorable record, the _arb
found not a shred of evidence to suggest that suspension w
have done any more to improve her attitude than the intens
counseling the hospital had already given her. Notice, {elo
a factor: “[The grievant] could not have been lulled into _
sense of security, in view of the numerous times she was spa
to. She must have known about the various “incidents” testi;
to, as they were called to her attention and corrected as'th
occurred. By giving her more than average help, over a lo
period of time, her supervisors should be praised—not fa"t:_ﬂ't
Discharge was sustained.” o

This case exemplifies an argument that is heard with's
frequency. The employer says, “Don’t blame us for not b
hard on this employee. We bent over backward to give hi
chance.” Essentially what it is saying is, “We're good guys
might say that when an employer does not give proper no
or does not apply a suspension when it should, there
implication of bad faith and underhanded dealing. Arbi
Stoutfer has addressed this point, holding that when' th
ample evidence that this is not the case, the conclusipnj_
be that thf: employer simply has been patient and i a
guy.” g
It appears that all of the Company’s prior reprimands WeTE
fied; at least no grievances were filed contesting the same
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Number and Length of Suspensions

The conventional wisdom on disciplinary suspensions, as

expressed by Arbitrator Duff, is that “the Company should
impose layoffs of increasing degree” when an employee fails to
respond to reprimands.'®" But exactly how many suspensions?
And should a suspension be one day, three days, or three weeks?
Arbitrator Jonathan Dworkin has suggested that 30 days is the
outside limit for a corrective suspension, and that any longer
suspension is punitive.

A two-month suspension for negligence . . . stands out as arbi-
trary and punitive. If correction was the goal, it is unreasonable
to believe that the second month . . . added any corrective influ-
ence . .. . Stated another way, if a 30-day suspension was not
going to remedy Grievant’s faulty performance, it is clear that
the faults were not going to be remedied. In such case, Grievant
should have been dismissed. %

Arbitrator Justin has proposed that a suspension should be
not less than three working days and not more than 10 days,
reasoning that the corrective effect of a disciplinary suspension
derives from the shame that an employee feels when he has
been suspended. Less than three days away from work, Justin
uggested, does not provide enough time for the suspension to
ink in; furthermore, an employee can “explain away” a day or
wo off to his family and friends more easily than a longer period
f time. On the other hand, more than 10 days off, in Justin’s
iew, becomes more punitive than corrective. 1%

Some arbitrators take the position that if misconduct is

rroved, selecting the appropriate penalty is exclusively the func-
ion of management, and the arbitrator has no authority to
modify that penalty. Where the penalty is discharge, a majority
of arbitrators do not hesitate to substitute a lesser penalty if in
heir judgment discharge was unreasonably harsh. Where the

Company’s reluctance to impose progressive disciplinary lay
on grievant for past misconduct does not indicate neglig
its part. It indicates patience and willingness to helptheg
The Company should not be criticized for this.'%

*Elizabeth Horton Memorial Hosp., 74-2 ARB 78588 (Sandler, 1974).

Pretty Prods., Inc., 51 LA 688, 691 (1968). Arbitrator Stouffer took th
position in American Cyanamid Co., 68-2 ARB 98674, 5341 (1968) (sleeping on job}
- he quoted Arbitrator Kreimer as follows: o
There can be no doubt that every one of the Company’s prior reprimiand

thoroughly justified. Certainly the Company’s reluctance to inflict progressive
disciplinary layoffs to Grievant for his wrong-doings cannot be attributed 1o
weakness. Rather, it indicates patience and strength, a willingness to help Grievant,
not to hurt him. For this the Company cannot and should not be criticized.”

1 agreement, sce faeger Mach. Co., 55 LA 850 {High, 1970), where the arbitrator
eclined to penalize the employer for its leniency in withdrawing the grievant’s prior
Ispensions; and Avee Corp., supra note 96.

Armes Steel Corp., 52 LA 101, 104 (1969) (poor overall record).
"“Red Cross Blood Serv., 90 LA 393, 397 (1988
"®]. JusTin, How 10 MaNAGE WrTH 4 Unton 420-21 (1969).
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fense. When, for example, the employer has imposed a five-day
suspension, the arbitrator who feels that a three-day or even a
one-day suspension would have been long enough can avoid the
uncomfortable feeling of appearing to be arbitrary simply by
invoking the Shulman view that management’s judgment should
be respected. The same would apply when the question was how
many suspensions should be imposed prior to discharge.
. Take a typical set of facts: The grievant was discharged
after his third refusal to work Sunday overtime. After the first
refusal, he was reprimanded; after the second, he was sus-
pended for three days. The union argued that, at most, another
three-day suspension would have been appropriate. But the
arbitrator refused to step in. “It is arguable,” he ohserved, “that
another disciplinary step short of discharge might have been
taken or that another management might have used a different
combination of penalties.” But the issue was whether there was
Just cause for the grievant's discharge. He had repeatedly re-
fused to comply with legitimate directives to work on Sunday;
there were no extenuating circumstances to justify his refusal;
and the penalty was neither arbitrary nor capricious. Under
these circumstances, another SuUspension was no more appro-
priate a penalty than discharge.'®
- But change the facts somewhat: Say that the grievant had
been reprimanded for a first offense of refusing overtime and
suspended for 30 days for a second refusal, and that the issue
before the arbitrator was whether the 30-day suspension was
roper. For at least some arbitrators, the loss of 30 days’ wages
ight well be a penalty outside the “range of reasonableness”
for the misconduct in question (or “an abuse of discretion” or
‘arbitrary and capricious”), and the just cause standard would
quire the substitution of a shorter suspension. The implication
of the Shulman view for management, then, is that the number
nd length of disciplinary suspensions is a matter of manage-
ment discretion—but only within limits.

original penalty was something less than discharge, and th
impact on the employee not so drastu.:, however, thosq san
arbitrators, like leopards changing their spots, often switch
the position that the arbitrator has no business substituting |
or her judgment for that of management. As Sanford Kadis

has put it, '

it is in reviewing relatively fine differences in punishments tha
these objections have their greatest force. Is the proper discij
a reprimand or a one-day lay-off? A two-day lay-off or a w
Here there are no substantal standards for the arbitrator toap
beyond protecting against inconsistency with past practice
unfair surprise where the practice is altered, and assuring eq
treatment for like cases ™ g

Arbitrator Shulman is often cited in support of the ‘p:é'_p(_f)
tion that arbitrators should follow a strict hands-off policy wh
the appropriate length of suspension is in issue: :

Even when all the circurnstances are considered, the exact size
the penalty is still a matter of judgment. . . . If the penalt

particular violation may reasonably range from one week to
month’s lay-off, for example, two different persons might
well choose two different penalties, one a week, the other per
two weeks. But the Umpire does not have the power to su_l_)s'_t_
his judgment for that of the company in all cases and compe
acceptance of the precise measure of discipline which the Ump
would have imposed had he had the initial responsibility
discipline. . .. His power 1s only to modify penalties whicl
beyond the range of reasonableness, and are unduly sever

But one reading of Shulman suggests that he is riding
horses at the same time. With one hand, Shulman “gives
management, by stating that an arbitrator has no power
substitute his or her judgment for that of management solo
as the penalty is within the “range of reasonableness”; bu
“takes away” with the other hand, by implicitly retaining
authority to decide what the range of reasonableness is. Sh
man thus offers only a conditional answer when the arbit
(or employer) asks what penalty is appropriate for a given o

Discharge for Cumulative Misconduct
1e “Last Straw™ Case

- Here is a scenario that arbitrators have experienced many
es: Over a period of time, an employee builds a record of

8. Kadish, The Criminal Law and Industrial Discipline Sanctioning Systems:
Comparative Observations, LABOR ARBITRATION: PERSPECTIVES AND PI%OBLEMS 4
{Proceedings of the 17th Annual Meeting, National Academy of Arbltmtors_l;?ﬁé

5Ford Motor Co. and UAW, Opinion A-2 (1943), cited in, among other opini
Jackson County Medical Care Facility, 66 LA 389, 393 (Roumell, 1975) {unbec.'

conduct); and Grand Haven Brass Foundry, 68 LA 41, 45 (Roumell, 1977). - "%¥ale Univ., 52 LA 752, 754 (Dunlop, 1969).
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unsatisfactory conduct, in which no incident standing al
(although each violates a rule) 1s of such moment as to warr
discharge.’” Or perhaps the various prior incidents, or some
them, are more serious but none has inspired the penalty
discharge for one reason or another. Finally, something |
pens, maybe only a little infraction in itself, and the employ
decides that enough is enough and discharges the emple
for the most recent offense as well as for the totality of ¢
infractions. R

These are what are referred to as “last straw” or “rai
the roof” cases.'® From one perspective, if “last straw” is defir
very generally as the last incident of misconduct that leads
discharge, most discharges would fall into this category:
what s typically meant by last-straw cases is not cases wher:
last act is very serious in itself.'” Instead, the term “last st
is reserved for situations in which the last event or incide
trifle. An example is the case of an employee who had :
with his shop steward. This would not have justified disch
standing alone, but his conduct over the preceding two-m
period, in which lesser penalties had been repeatedly giv
demonstrated that further efforts at corrective discipline w
be futile.*** Sl

Or an employee engages in all sorts of acts which in th:
selves are not misconduct but are inappropriate in the wo
place. For example, an employee leaves a note with his time.
requesting a date with a female payroll clerk; when asked:
he is riding a piece of equipment he does not belong on
responds that he is “freaking cut, man”; he leaves his ma¢
during working hours, stands in the doorway gazing out
and, when asked what he is doing, replies, “I'm looking a
sunset”; and while doing his work, he merrily sings and h,

so loudly that the foreman warns him, “You just can’t be making
loud noises in this department.”

This is the so-called “Peck’s Bad Boy” case. This empioyee
“1s not necessarily a “bad apple”-—what sets him apart is a “can’t
-get it together” personality and attitude. At some point the
-employer reaches the end of its patience and gets rid of the
-employee. And even though the violations with which he is
charged may be minor (or not even improper in another set-
ting), discharge is not necessarily an overly stringent penalty.
- That s so because even petty infractions can build up to a critical
‘point where the employee has becore such a liability that the
mployer cannot reasonably be expected to tolerate his behavior
ny longer.

Arbitrator Koven: Cause for discharge is not found in his final [act
of misconduct], but in the established fact that he is incorrigible.
It is upon this logic that the grievant’s conduct, though in each
instance a picayunish matter, n its totality amounted (o a serious
matter and a burden which one could not expect the Company
infinitely to sustain.™!

Typical Questions in Last-Straw Cases

15 There a Genuine Last Straw? “[ A]n employee cannot be penalized
by discharge merely for a past record unless he has committed
a present offense”;"'? and because an employee was fundamen-
tally blameless in the incident that provoked his discharge (leav-
‘ing work early without permission), no discipline was called
for despite his lengthy history of rule violations and written
‘warnings.'”® “[Tlhe final act . . . must stand by itself as a proper
nd justifiable trigger for some discipline. Unless this factor is
present, . .. past steps in a progressive discipline program be-
_ S ome meaningless, !

YWiNational Fireworks Ordinance Corp., 20 LA 274 (Roberts, 1953} (unicoop
tiveness, troublemaking); Ebinger Baking Co., 47 LA 948 (Singer, 1966) {variec
conduct). :

HSFor the spectrum of "last straw” cases, see Rowe Mfg Ce., 36 LA 639 (T
1961) {improper attitude, conduct, performance}); and Great All. &5 Pac. Tea Coj:
887 (Gahn, 1963) (overstaying lunch period, time card violations, pasi record). Fo
straw™ cases where discharge was not sustained either because misconduct was
sufficiently proved or progressive discipline was not applied, or for other reasos
Abbatt Linen Supply Co., 35 LA 12 (Schmzdt, 1960); Northwestern Bell Tel. Co., 37 LA
(Davey, 1961); Ohio Crankshaft Co., 48 LA 558 (Teple, 1967). . :

"5¢e, ¢.g., Birmingham-News Co., 79-1 ARB Y8039 (Grooms, 1978); and’
Chem. Co., 74 LA 814 {Parkinson, 1980}, among many other cases. S

Y American Meotors Corp., 51 LA 945 (Dunne, 1968).

© MAmpex Corp., 44 LA 412, 416 (Koven, 1965). See also Electronic Corp. of America,
LA 217 (Kaplan, 1946); Rochester Tel. Corp., 45 LA 558 (Duff, 1965); Arden Farms Ce.,
5 LA 1124 (Tsukiyama, 1965); Friden , Inc., 52 LA 448 (Koven, 1969); Pacific Bell, 87-
ARB 98037 (Killion, 1586).

) " urco Mfg. Co., T4 LA 889, 895 (Penfield, 1980) (cumulative misconduct, abuse
funion: office}. See also Wyandotte Chem. Co., 70-2 ARB 48830 (Ellman, 1970} (absentee-
m); Whirlpool Corp., 65 LA 386 (Gruenberg, 1975) (possession of marijuana); Alabama
Dep't of Mental Health, 66 LA 279 (Spritzer, 1976) (absenteeism).

o "%Ogden Food Serv. Corp., 75 LA 805 (Kelman, 1980) (leaving plant without per-
mission),
O "™Quverhead Door Co., 70 LA 1299, 1303 (Dwarkin, 1978) {absenteeism, excused
-absence).
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Just Cause: THE Seven TesTs

A garden-variety “last straw” is present when an employee
indulges in the last of several refusals to obey a reasonable orde
For example, take the “melancholy list of charges” against a 21
year employee who, over a long period, consistently refused or
loudly protested her work assignments, constantly complainied
about being overworked, talked incessantly in a loud voice; re
fused to stop terrorizing the secretaries whom she supervised
and finally on one fine day could not resist producing the “last
straw” that justified her dismissal by refusing to help one of her
colleagues.'?® R

Do All the “Straws” Have to Be of the Same Type? The answer, o
course, is no. Take this situation: A waitress was reprimandee
for loafing; next she was discharged for refusing an order b
then was reinstated with a reprimand; next she was cautione
about leaving the job without permission; she was then given
reprimand for refusing a work assignment together with a fina
notice; after which she was cautioned for chronic tardiness
Then came the day when she threatened a customer with a kni
because, she claimed, he had spit at her. Result: Enough
enough.'® o

Can the Arbitrator Review Past Incidents, as Well as the Last Straw
As noted in Chapter 5, arbitrators expect the charge for whie
the employer offers proof to be the charge for which disciplin
was originally imposed, not something the employer cites for
the first time at the arbitration hearing. Thus, “[i]t is well-settle
that when an employee is discharged for a particular allege:
violation and no mention is made of his past record, the I
should be considered later only in connection with the quantiil
or relative severity, of the discipline meted out.”""” L
“Last straw” cases by their very nature involve a course o
past and cumulative misconduct. Nonetheless, the rock-bottom

" National Council of Jewish Women, Inc., 57 LA 980 (Scheiber, 1971). But COmp:
cases along the same lines where discharge was overturned: Magnavox Ce., 29 LA
(Dworkin, 1957}; Metropolitan Transit Auth., 39 LA 855 (Fallon, undated); Revere Capp
and Brass, Inc., 45 LA 254 (McCoy, 1965); Olin Mathicson Chem. Corp., 49 LA
{Belshaw, 1967). oo

VSProphet Foods Co., 55 LA 288 (Howlett, 1970). See also W-L Molding Co., 72 L
1065 (Howlett, 1979) (assault on vending machine). But compare Olin Mathieson: G
Corp., supra note 115. S

HTAmerican Airlines, Inc., 46 LA 737, 739 {Sembower, 1966). By the same toke
said the arbitrator in Martin-Brower Co., 89-1 ARB 982921 (Miller, 1988), the employe
failure to notify an employee of an alleged infraction or to reprimand him f
precludes use of that infraction to support disciplinary action for a later infractic
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requirement is still the same as in cases that involve only a single
incident.

Since it is basic that a dischargee should know at the time he files
his grievance what he is accused of doing wrong, so that he may
make proper remonstrance and prepare his case, the aspect of
his prior record should appear in the charge itself in order to be
ao appropriate consideration in direct connection with whether
or not he is “guilty.”!!®

Often the shoe is on the other foot. Rather than the em-
ployer seeking to display the grievant’s employment history
before the arbitrator, it may be the grievant who points to his
or her past history and argues that some of the earlier absences,
for example, should have been excused and, indeed, that the
prior warnings were unwarranted. The employer can then be
expected to argue that any such offered evidence is inadmissible
because the grievant never grieved any of the past warnings.
And the arbitrator would at first agree: “[I]n most instances, it
would be improper for an arbitrator to expunge the aspects of
an employment background which had not been submitted to
the grievance procedure with requisite timeliness.”* '

But that might not be all. Some arbitrators would go on to
say that because, as a “fact of industrial life,” employees do not
contest such warnings, some latitude is in order. An arbitrator
“may justifiably review prior discipline to determine whether it

‘should be permitted to form a link in the chain leading to
- suspension or discharge. . .. Evidence which refutes the pre-

sumption that former discipline was proper must be such as

_ creates a positive conviction contradicting personnel records.”!*

- Does Consideration of the Employee’s Whole Record Amount to Double
- Jeopardy?'*' When an employee is charged with a single act of
-misconduct, the question of double jeopardy is not likely to
‘arise. But where his problem is a course of conduct and past

" American Airlines, Inc., supra note 117.

""Querhead Door Co., supra note 114.

lEﬁId‘

‘%! Another type of double jeopardy problem, the overlap between criminal penalt-
es and industrial penalties, was discussed in Ch. 5, PP- 29092, For additional double
Jjeopardy issues, see F. Frxourt & E. A. Erkourt, How ARBITRATION WoRKks 677-79
{4th ed. 1985); and FAIRWEATHER'S PRACTICE AND PROCEDURE IN LABOR ARBITRATION

=301-04 (R. ]. Schoonhoven, ch. ed., 3d ed. 1991). These issues include the dassic situa-
i tion where two penalties are imposed for the same offense and the difference between
. double jeopardy and suspension pending investigation of suspected misconduct.
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record culminating in a last incident for which he is punished
a claim of double jeopardy is more likely to be asserted. . .-
Take the case of an employee who failed to report for his
scheduled shift and was thereupon discharged. His prior ba
record of attendance and punctuality was held admissible: in
arbitration even though some of the evidence put forward wa
previously presented at the arbitration in which a prior thrg
day suspension was protested. No double jeopardy was foux

{Tlhe very nature of the offense is cumulative and significant as
such. If the earlier grievance (i.e. the three day suspension) had
been sustained, then that decision would perforce, have knﬂg:k_g'e_;i
out the supporting props and those papers could not be acgordcd
the same respect here that they are if the grievance is overru!_ed;,
as was the case.'™ S

Arbitrator Tsukiyama: Since penalties become progressive
harsher with each repeated offense, progressive discipline
necessarily cumulative {cites), necessitating review and conside
ation of any past record of previous offenses, prior warni
and discipline in determining the propriety of discharge an
penalty. Thus, the argument against “resurrection of past
fenses and double jeopardy” is inapplicable to a discharge coming
at the culmination of management’s efforts toward correcti
discipline ., . ./ R

When Is Enough Enough?

Aside from the specific issues that last-straw cases tend
raise, such as those discussed above, the perennial and underl
ing question is at what point can the employer feel reasonably
secure in saying “Halt—that is enough!” Obviously, the ans
cannot be reduced to a simple formula since each case ha:
own particular facts and flavor. However, setting up a system
in advance (for example, one under which four violations
company rules within a 12-month period will resultin discharg
is an effort to define when “enough is enough.” Such a syste;

22 American Airlings, Inc., supra note 117, at 741: ) i
The familiar statutes in many states providing for suspension of an automobil
driver’s license for three rolling traffic law violations within a certain period; is
example [of no double jeopardy). 1f the motorist successfully challenges in ¢
any of the first two violations, it is wiped out. Otherwise, it persists and provi
a cumulative foundation for the ultimate forfeiture. S
24rden Farms Co,, 45 LA 1124, 1130 (1965). Omitted citations are Michyga
Seamless Tube Co., 24 LA 132 {Ryder, 19565); Pactfic Press Lid., 42 LA 947 (Hebert, 3954}
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is itself intended to define when enough is enough—the last
step becomes the “last straw” for all employees similarly situ-
ated.'* (The intervening consideration, that is, reconciling the
problem of uniformity and consistency with a system of progres-
sive discipline, was discussed above at pp- 393-97).

Even in the absence of a self-executing system of standards,
the fact that an employee has been frequently reprimanded
and finally suspended because there has been no improvement
becomes evidence that the employer has gone as far as can
reasonably be expected—thus suggesting the parameters of
“enough is enough.”

EXAMPLE NO. 1: For four years an employee violated the rules
as a way of life. He refused to take orders; interpreted the rules
his own way; observed only the rules he liked; was rude to his
superiors; and when he was caught eating in the kitchen in viola-
tion of the rules became abusive and banged pots-and pans.
All of this ultimately earned him 11 warning notices and two
disciplinary suspensions. Finally came the “last straw.” He was
ordered to appear at a disciplinary hearing for using the tele-
phone for personal business, and he failed to show up. At this
point the employer threw up its hands and fired him.

Despite the attention he had received through counseling,
warning, and suspension, this employee by his own actions
proved himself to be incorrigible. “This record leads the Arbi-
trator to conclude that progressive, corrective disciplinary pro-
cedures utilized by the Employer proved to be futile only be-

cause [the grievant] refused to accept the concept that an
‘employer possesses the right to issue legitimate orders and to
expect employee compliance.”®

*Having thus loaded the gun, the employer must be carefu! not o pull the

trigger prematurely. In Master Builders, Inc., 92 LA 1021 (Curry, 1989), an employer

which had adopted an absenteeism-control plan that provided for discharge only after

‘13 absences in a 12-month period fired an employee for failing to improve his attendance
record after several warnings, charging him with chronic absenteeism. The employee,

owever, had been absent only eight times, leading the arbitrator to reduce the penalty
a three-day suspension-—the penalty specified by the plan itself after eight absences.
he arbitrator agreed with the employer’s contention that the plan was not its sole
eapon against absenteeism, but he found that this employee's pattern of absence did
notamount to chronic absenteeism. Rather, he said, the absences were of the type which
e attendance program was intended to address.

- 12381 Mary's Hosp., 68 LA 1199, 1202 (Falcone, 1977). See also Thicho! Chem. Corp.,

52 LA 1254 (Williams} (pattern of filing groundless charges of wrongful acts, including
racial discrimination, conspiracy, defamation of character,
ground for discharge).

and unsafe practices, held
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EXAMPLE NO. 2: Three times an employee failed to wear hi
hard hat in violation of a rule calling for discharge for the fou
violation. Three times he was disciplined—two warnings and
suspension. When asked if he was going to wear his hard hat
the future, he said he was not-—that the rule was stupid and
hat gave him a headache. As a result he was discharged.

pany rules—perhaps of the same rule he or she previously
violated, perhaps of any company rule—will be curtains.’?® In
other words, the employee has been told in advance that further
misconduct will be regarded as the “last straw” and has acknowl-
edged that this wiil be the case. Such a “last chance” agreement
often is the result of a settlement negotiated by the union on
behalf of a grievant whose misconduct clearly warranted dis-
charge.

Arbitrators have held that last-chance agreements, as a gen-
eral rule, are not subject to the usual requirements of just cause.
To put it another way, violation of the last-chance agreement
provides the “just cause” required for discharge. Arbitrator
Jonathan Dworkin has explained: “[Jlust cause is not essential
to the formation of a [an agreement]. A company and union
could negotiate to eliminate the benefit. . .. A union also can
enter into a last-chance bargain relieving an employer of some
or all of its just-cause obligations to an employee.” He continued:
' When encountering a last-chance settlement, an arbitrator can
presume its validity even though it places the subject employee
at a distinct disadvantage. It should be inferred that the settle-
ment was negotiated in good faith to grant the employee some-
thing s’he could not otherwise achieve—continued employment.
The arbitrator should recognize that there was a trade-off for the
advantage—relinquishment of certain employment rights. . . . An
employer would have no reason to enter into them if they were
Hlusory or unenforceable.’®

This case puts in focus the niggling problem of projecting
what a particular employee is likely to do in the future. Will
continue his old ways, or will he finally shape up? The arbitrats
like it or not, is in the business of being a predictor. In this cas
the arbitrator chose to conciude that the book was not yet clos
on this grievant. '

Nothing in the contract permits Company to substitute an em
ployee's attitude, charges of insubordination not having bee
made, for a step of the discipline procedure. . . . [Flor one to's
he’ll not obey a rule does not mean that thereafier he’ll actua
disobey it. “Second thoughts” by the employee ... cannot b
discounted as factors encouraging compliance with the rule.}

Compare this case to one in which an employee issued
threat to “throw a fit” and to kill the superintendent. Discharge
was held to be justified.'* The difference is that here the threa
was to do something bad (malum in se), whereas the threat not
wear a safety hat was a threat not to do something that-w
required (only malum prohibitum). The threat to kill the superi
tendent became an act in itself by virtue of its effect upon: ¢
person to whom it was directed: it put that person in apprehe
sion. The vow not to wear a hard hat, in contrast, did no
put anyone in apprehension—it was simply a “non-act.” Thu
where an act has already taken place, a penalty may or may no
be applied, but the question of prediction does not arise. It
only non-acts that raise the question of prediction. '

All this said, an employer does not have complete freedom
dealing with the employee working under a last-chance agree-

**For a discussion of the last-chance agreement as a form of notice, see Ch. 2, p.
64.

#Butler Mfg. Co., 93 LA 441, 445 (1989) (insubordination). To similar effect, see
Joy Mfg. Co., 86 LA 517, 519-20 (Duff, 1986} {absenteeism}; “The Company does not
have to grant any Last Chance Agreement, and having granted it, it has no other
ligation but to refrain from being arbitrary or capricious in revoking iL™ See also
lied Maintenance Corp., 87 LA 121, 86-1 ARB 98240 {Duda, 1986) (tmproper checking
£ baggage); U. 5. Steel Corp., 87 LA 973 (Neyland, 1986} {alcohol-related absenteeism);
National Steel Corp., 88 LA 457 (Wolff, 1986) (failure by alcoholic to abide by rehabilita-
tion programy). But see Northrop Corp., Aircraft Div., 96 LA 149 (Weiss, 1990), where the
atbitrator held that an employee was improperly terminated for talking and leaving his
post without permission, even though he had signed a last-chance agreement calling
rhis immediate discharge for any further offense. The current offenses were minor,
e arbitrator pointed out, they were unrelated to the misconduct (absenteeism) that
dccasioned the last-chance agreement, and the employee had worked for the company
ot 10 years, Sce also Monterey Coal Co., 96 LA 457 (Feldman, 1990) (last-chance agree-
nent invalid insofar as it provides that any violation of terms will result in discharge
thout resort to “grievance, clabms, arbitragion, or lawsuit™),

Last-Chance Agreements

A special kind of last-straw situation occurs when the e
ployee has been put on notice that one more violation of co

"25B. Green & Co., 81-1 ARB 98259, 4158 (Whyte, 1981). In Allied Employers, Inc.
71-1 ARB 98078 (Kleinsorge, 1970), the arbitrator took the contrary position:a
sustained the discharge of an employee who had refused to comply with the employ
hair-length rule, holding that the rule was reasonable and that it made no sense to

the grievant back to work because he had already stated he would not comply with:

rule.
W Georgia Power Co., 76 LA 761 (Foster, 1981).
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ment. It remains true that there must be some violation of co
pany rules, however trivial, to justify discharge. And what loo
like a violation to the employer may not be so viewed by
arbitrator. Take the shop steward who, after receiving a “fi
warming” that any further violation of written or unwritten sh
rules would result in suspension or discharge, filed a spuri
claim for overtime pay. The employer, viewing the filing asa;
honest act, discharged him. The arbitrator, on the other hane
pointed out that the mere filing of the claim, even if it was faul
and outrageous, was innocuous, especially since the supervi
who would have had to approve the claim were presenta
meeting for which he was claiming overtime compensation.
the absence of clear evidence that the parties intended an'u
ceptable overtime claim to be regarded as an offense trigge
discharge under the last-chance agreement, the arbitrator:
cluded that the discharge could not be allowed to stand.’®
A turther qualification is that extreme extenuating circu
stances may be recognized by the arbitrator even if the violatio
of the last-chance agreement was clear-cut. An example:is
case of an employee who was discharged for being absent wi
out notice while working under a last-chance agreemen
turned out that the employee was faced with a serious fa:
emergency—his pregnant wife had become violent and the
ployee feared for the safety of their two smalil children: To
it all, his wife had ripped the telephone out of the wal
turning the employee to work, the arbitrator nevertheles
fused to award him back pay on the theory that the empl
was not financially responsible for the employee’s problems:

Absenteeism and Progressive Discipline

Absenteeisim is probably the occasion for progréssive di;sélpix
more often than any other type of misconduct, but what kir

B0San Francisco Newspaper Agency, 93 LA 322 (Koven, 1989). In Ohio B
Highuway Safety, 96 LA 71 (1980}, Arbitrator Dworkin held that a Jast-chance agreem
which held the grievant's discharge “in abeyance” on condition that she comip
rehabilitation program and refrain from further drug or alcohol abuse was unre
able on its face and coutrary to the just cause standard because it failed to'sp
expiration date. But see University of Mich., 96 LA 688, 690 (Sugarman, 1991}
the arbitrator ruled that a last-chance agreement “without a term continues'j
until the parties themselves modify, amend, or change i.” .

¥\ Chicago Transit Auth.,, 85-1 ARB 98129 (Goldstein, 1988).
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absentee record it takes to justify the firing of an employee is not of
concern here. All that need be said in thisconnection is that “{a]dmit-
tedly, there is no precise standard for determining what is excessive
absenteeism.”'* The focus in this section is the overall relationship
of progressive discipline to absenteeism.'**

Arbitrator Eaton: ['Tihe general rule is that where a discharge is to
be sustained for absenteeism there must be aggravated circum-
stances, formal notification to the employee of the consequences
of further absences, and effort, either of consultation or progres-
sive discipline, or both, to remedy the situation short of discharge.
The last of these elements is of particular importance. It must
be required that the employer make good faith efforts, over a
reasonable period of time, to eliminate the cause of absenteeism
before resorting to the “capital punishment” of discharge. This
is particularly true in the case of an employee with long and
satisfactory service to the company.'*

What has been previously set forth with respect to progres-
sive discipline as it applies across the board i1s incorporated
here, so to speak, by reference. Absenteeism has already been

discussed in reference to reasonable rules (pp. 139-42) and
notice {pp. 63, 70)."* In addition, the following points should

be emphasized:

* An employer has the right to expect an employee to be
available on a reasonably consistent basis and to take cor-
rective measures if he or she is not.'*

* “Once guidelines are established and publicized, only in
‘extraordinary circumstances’ may an employer disregard

W orthingion Corp., 47 LA 1170 (Livengood, 1966).

"85 E lectric Hose and Rubber Co., 47 LA 1104 (Kerrison, 1967).

184 Peprless Laundry Co., 51 LA 331, 535 (1968).

135 Absenteeism due to iliness is covered in ELkourt & ELkouRt, supra note 121, at
578-80. Absenteeism in general is discussed in . R. RepekEer, DiscipLine PoLicies anp
Procepures 55-69 (1983); and by L. Stessin, Emprovee Discipring 67-86 (1960). An
exhaustive compendium of citations on absenteeism is set forth in Husky Oil Co., 65 LA 47
{Richardson, 1975). Another key case is Sperry Rand Corp., 70-1 ARB 18148 (Kesselman,
1969). See also American Airlines, Inc., 47 LA 266 (Dworkin, 1966); Electric Hose and

Rubber Co., supra note 133; Park Prods. Co., 68-1 ARB 98330 (Kates, 1968); U/. 8. Pipe
and Feundry Co., 68-2 ARB Y8665 (Seinsheimer, 1968); Rockwell Int'l, Flow Control Div.,

1975 ARB 48036 (Knee, 1975); Central Tel. Co. of Va., 68 LA 957 (Whyte, 1977); St.

i_fmmois County, 77-2 ARB (Elbert, 1977); Werner-Continental, Inc., 72 LA 1 (LeWinter,

1978); General Mills, Inc., 78-1 ARB Y8188 (Madden, 1978); Union Carbide Corp., 74 LA
681 (Bowers, 1980).
¥SGerstenlager Co., 66-1 ARB Y8331 (Teple, 1966); 1.5, Pipe and Foundry Co,, supra

note 135; Carter-Wallace, Inc., 69-1 ARB 18372 (Rerrison, 1968); General Mills, Inc., supra

note 135,
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his own guidelines. Otherwise, the guidelines would be

meaningless,”'% o
* A progressive discipline program will not necessarily be
invalidated because it does not provide for suspension bi
Jjumps, after a suitable number of warnings, all the way
to discharge.'® Those who take this view argue that
absenteeism due to iliness cannot be corrected by tradi
tional forms of progressive discipline.’* Indeed, ac-
cording to some arbitrators, absenteeism due to sickne
1s not subject to progressive discipline at all, since- it is
illogical to punish someone for being ill."** Only intermi
tent absenteeism, not chronic absenteeism, is governed by
progressive discipline if so provided for in the contract.**
The employer does not necessarily have free rein to do
as 1t pleases with its progressive discipline system. F
example, an employee cannot post an individual employ-
ee’s work and attendance records for all in the plant to
see since by doing so it may “subject the employee
irreparable, speculative, and conjectural harm by his fel-
low employees or any other observer.”#? I

such issues as whether the demotion was temporary or perma-
nent (permanent demotion sometimes having been regarded as
unreasonable because it is comparable to an “indeterminate
sentence”); whether the contract expressly or impliedly permit-
ted demotion as a penalty;'** whether the grievant was demoted
for inability to perform his or her job duties satisfactorily or
for some reason unrelated to job performance;'*® and whether
progressive discipline had been applied prior to the demotion.
The majority view is that demotion should not be used as a
disciplinary penalty, but should be reserved for cases in which
the employee has demonstrated an inability to perform his or
her job.'*®

Arbitrator Platt: But I do not believe that permanent demotion is
a proper form of discipline where an employee's capabilities are
conceded and his performance is generally satisfactory but where
his attitudes of the moment are improper. For improper work
attitudes—as experienced by occasional carelessness and failure
to obey instructions—can usually be corrected by suspending or
laying off the employee for a reasonable but definite period.'*’

&

ArBITRATION (2d ed. 1991}, guote Arbitrator Volz to the effect that, where permitted
by the contract, demotion is 2 more appropriate remedy than discharge for substandard
work performance that is due to lack of mental or physical ability rather than to
carelessness, indifference, etc., and cite Sunshine Biscuits, Inc., 60 LA 197 (Roberts, 1973),
as a case in accord with that position. In Scuthwest Petro-Chem, Inc., 92 LA 492, 89-2 ARB
18323 (Berger, 1988), the arbitrator held that, although demotion may not be used as
aform of discipline, an employer could properly allow an employee 10 return to a lower-
rated job where the latter was guilty of a major violation of company rules and could
have been terminated.

M Arbitrator Thornell, in City of Omaha, 86 LA 142, 143 (1985):

As a general rule demotion is not a proper form of discipline, absent a specific

contractual provision permitting such. This is because demotion must be related

to an employee's ability to perform the work on a continuing basis in terms of his
competence and qualifications. Discipline 1s properly related to infractions of
rules or misconduct.

" An example of a case where demotion was held to be improper is [/.S. Army
Tank-Autometive Command, 93 LA 767 (Smith, 1989), where an: employee demotion solely
because he refused to admit fault in entering a non-work-related program into a
government computer was held to be improper. Said the arbitrator: “Thus management
“has put the cart before the horse in requiring the grievant to accept fault and loss of his
- grievance, usurping the authority delegated to the Arbitrator, as a preliminary to its
-assessment of penalty.”

_ M Weyerhaeuser Co., 51 LA 192, 195 (Whyte,1968); “[Alrbitration authority is
enerally uniform to the effect that non-disciplinary demotions—that is, because of
/inability, lack of efficiency or lack of competence—is a management right limited only
by the requirement that such action not be arbitrary, capricious or discriminatory.” See
:also Gilbarco, Inc., 87-2 ARB Y8338 (Flannagan, 1986) (inability to perform).
W Republic Steel Co., 25 LA 733, 735 (10955} (careless workmanship). Platt went on
to point out that demotion under such circumstances is inconsistent with the concept of
progressive discipline, which has as its fundamental purpose the correction of faults

Demotion as a Penalty

Arbitrators disagree as to whether demotion is a legiti'r'r_;a;'e
form of penalty.'*® Decisions in particular cases have turned ¢

%7 Metal Contatner Corp., 81-2 ARB 78610, 5652 (Ross, 1981}, IHustrating this poi
is Masier Buclders, Inc., 92 LA 1021,89-2 ARB 98583 (Curry, 1989), where the griey;
was discharged after accumulating eight absences during a 12-month period althoug]
the absenteeism-control plan provided for discharge only after 13 absences. The'e
ployer argued that the grievant was guilty of chronic absenteeism and that it'cou
resort to discharge under its inherent management rights. The arbitrator agreed that
unusual circumstances might arise in which the plan would not apply. But in. th
grievant’s case, the absences were of the type intended to be curbed by the plan, a
three-day suspension was the prescribed penalty after eight absences. ;

“*Hoover Ball and Bearing Co., 66 LA 764 (Herman, 1976).

"Worthington Corp., supre note 132 Lo

WAtlantic Richfield Co., 69 LA 484 (Sisk, 1977), with additional citations. In'A
Inc., 84-1 ARB 18121, 3557 (Dworkin, 1984}, the arbitrator upheld the discharge
alcoholic who had repeatediy been absent, but he directed that the reason for ter
tion be changed 1o “failure to carry out his responsibilities” rather than chronic absen!
ism. Said the arbitrator: “[1]t was unfair to discipiine the Employee for absenteeism w!
was not voluntary, but which was caused by an illness. The taint of discipli
Grievant's record was unwarranted.” :'

"' Logan Metal Stampings, Inc., 53 LA 185 (Kates, 1969), :

Y2 Electra-Gas Appliance Corp., 64 LA 1185 (Rinaldo, 1975). S

“*Many cases on both sides of this issue are cited in F. ELkourr & E. A, ELxoug
How ARBITRATION WoRrks 56569 (4th ed. 1985}, Hill and Sinicropi, in REMEDIES
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A problem sometimes faced by an employer is that of the
employee who returns to work following rehabilitation fron
alcohol or drug dependency. In many cases the contract; o
the terms of the rehabilitation agreement, will specify that th
employee is to be returned to his or her former job or to’;
equivalent job. But what if this is not the case? In such a situatio
the arbitrator ruled that it was proper to reinstate the employee
to a lower-paying, temporary nonunit job since the employe
seniority was unimpaired and he could bid on unit jobs as thi
became available.'® o

On occasion, the arbitrator’s use of the remedy power m:
result in the grievant’s demotion. This occurs when a dischar
is found to have been improper but the employer neverthele
proved to the arbitrator’s satisfaction that the grievant was
able to do his or her job acceptably. In one such case the arbitr
tor directed the employer to reinstate a discharged employee
his former job because of his unblemished 14-year work recor
prior to his promotion, even though the employer had warned
him that he risked discharge if he bid on the higher job.**

disciplinary action. ... An employee should be permitted an
opportunity to respond to corrective measures and guidance be-
fore a decision is justified that the employment relationship
should be terminated.’®

The employer that fails to put an employee’s misconduct
formally on record, with appropriate warnings and/or suspen-
sions, also makes itself vulnerable to a later protest by the union
that the employee’s record was not really so bad. When, for
example, a supervisor testified that an employee had been repri-
manded for violating a rule against making personal telephone
calls but could not cite one concrete violation or reprimand,
the arbitrator drew the inevitable inference that any telephone
‘violations the employee might have committed were insignifi-
‘cant and could not be held against her at a later time.*!

-2, Stale Past Record

Discharge may also be set aside, even if progressive disci-
pline has previously been applied, if the grievant’s last repri-
‘mand or suspension was too far in the past.

Seven Pitfalls in Progressive Discipline Arbitrator Ipavec: There is a further consideration that the forego-

ing progression of discipline be within certain reasonable time
limitations in that it has also been widely accepted that a rehabili-
tated employee . . . may have any prior discipline for poor perfor-
mance, ignored; and the employee’s slate to be, so to speak,
clean s

1. The Off-the-Record Past Record

Discharge is difficult to support when past incidents’
misconduct have not been brought to the employee’s attentio
or made a matter of record. In part, this is a notice problemn, ;
Arbitrator Dworkin clearly noted in the case of a journali
who had been discharged for, among other things, tardines
excessive use of the telephone, uncooperative attitude, poo
written copy, and grammatical errors: S

What is “too far in the past”? Sometimes the contract or a
company rule answers that question by providing, for example,
that any disciplinary action older than one year will be erased

: YOT%mes Publishing Co., 40 1A 1054, 1059 (1963). See also Wade Mfg. Co., 21 LA
676 (Maggs, 1953) (grievant not advised oral warnings could be held against him in
future); Standard Shade Roller Div., 73 LA 86 (Dawson, undated) (statement to grievant
that he could be fired for refusing to work overtime given too casually to qualify as a
formal warning); U. 5. Steel Corp., 68-2 ARB ¥8772 Dybeck, 1968). Additional cases in
this line are cited in F. ELkourr & E. A. ELkouri, supra note 143, at 680.

. ™San Mateo Restaurant-Hotel Ouners Ass'm, 59 LA 997 (Kenaston, 1972). See also
ton Sparkle Market, 75 LA 1092, 1095 {Cohen, 1980) (lack of documented warnings
en to show prior misconduct “did not reach a level of seriousness to warrant the

issuance of a written warning”); Abilene Flour Mills Co., 61-1 ARB 78049 (Granoff, 1960)

{damage to company property); Licek Potate Chip Co., 82-1 ARB 98074 (Belcher, 1981)

competence, ineficency); Martin-Brower Co., 89-1 ARB §8221 (Miller, 1988) (assault

fellow employee).
""Belmont Hotel, 74-1 ARB 18316, 4189 (1574) (incompetence, inefficiency).

Although the evidence does indicate that oral criticisms w
voiced on some occasions, these were not made a matter of reco
and the grievant was not aware that she was being subjected

and behavior and not the imposition of “an indeterminate sentence” of punishpi
See also Metromedia, I'nc., 46 LA 161 (Dworkin, 1965) (insubordination; refusal to:
memo concerning new company rule), Cases holding that if demotion is to be use
a disciplinary penalty, the principles of progressive discipline must be applied inicl
Safeway Stores, Inc., 78-2 ARB Y8557 (Tyler, 1978); Firestone Tire & Rubber Co., 14
565 {(Whyte, 1980) (poor work, making false accusations against supervisor}. :

MR G & G Fla, Inc., 93 LA 1141 (Abrams, 1989),

YRohm and Haas Tex., Inc., 92 LA 850 (Allen, 1989).
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from an employee’s record and not be made the basis of a lat
more severe penalty.’® Otherwise, it depends. o

EXAMPLE: An employee of some 13 years’ seniority maintair
an unblemished record for the first 11 years or so. Then, how
she received a written warning for being intoxicated on the jo
About 15 months later, when she again showed up for
intoxicated, the employer discharged her, claiming that she
been observed under the influence on at least one other occas
and that she had been prohibited from leaving the pre:
during her lunch hour for fear that she would return intoxic:

Was this a past record justifying discharge? It might h
been, were it not for two considerations. First, the emplo
wrilten warning had been given more than a year priot to
discharge. Second, none of the other drinking violations
employer cited had ever found their way into her personnel
“Her past record indicates that this is not the first occurre
At the same time her official work record . .. d
that the problem has not been extreme. She has received o
onie written warning concerning her drinking ... .” Foi
employee with long and, until recently, creditable service;:
one relatively old warning was not enough to justify discha
a suspension would have been a more reasonable penalty.!?

3. No Opportunity for Improvement

Arbitrator Dawson: The concept of a warning implies an oppor
nity for correction. This in turn implies opportunity for:sobe
reflection and in many cases resolves itself into a question
how much time has elapsed between the warning and the;

Y

8E.g., Champion Spark Plug Ce., 67 LA 254 (Kates, 1976) (firearms viol
tardiness, etc.); Champion Spark Plug Co., 93 LA 1277 (Dobry, 1989) (insubording

YiEden Hosp., 56 LA 319, 320 {Eaton, 1971). In Huntington. Chair Corgr, 2
490, 492 (McCoy, 1955), the arbitrator found that management acted unreaso
when it discharged the grievant for leaving work three minutes early, when his
had been completed, adding: “This is particularly true where the last offense pr
this incident had occurred 11 months before. This is not the exercise of correc
discipline.” See also Tdeal Cement Co., 13 LA 943 (Donaldson, 1950) (loafing); G
Controls Co., 34 LA 432 (Roberts, 1960) (poor work record); Interstate Brands-Four.
LA 415 (Adier, 1981} (leaving work before completing overtime assignment)
additional cases cited in ¥. ELxour: & E. A. ELkouri, sufra note 143, at 680..
contrasting ruling, see Wells Badger Indus., Inc., 67 LA 56 {Jones, 1976} (fact:
suspension was year old did not preclude employee’s discharge for continued excés:
absence, where contract made no provision for removal of suspensions from record
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discharge. ... It is not permissible to warn and discharge an
employee in the same act if not the same breath.?*

EXAMPLE: An employee was discharged for failing to follow his
foreman’s direction to clean the filters in the air conditicning
system. The union pointed out that the discharge violated the
contract, which required at least two warning notices prior to
discharge. Conceding the point, management reinstated the em-
ployee and substituted two warning letters for the discharge, the
first referring to several earlier failures to follow orders and the
second, dated the next day, reprimanding the employee for the
filter-cleaning episode. A few days after returning to work, the
employee was again discharged for failing to carry out his work
assignments properly.

The timing of the two warnings gave the arbitrator a prob-
lem. “It is axiomatic that the purpose of such warnings is to
enable the employee to improve his performance so that he
may not incur suspension and/or discharge.” The two letters
technically may have satisfied the two-warnings requirement;
but because the second letter followed the first in quick succes-

- sion, the employee did not have a second opportunity to im-

prove as the parties intended. So that letter was invalid as a step

- in progressive discipline, and the employee’s discharge was set

aside.!”®

A similar situation arose where, for two days running, an

- employee refused to comply with a new procedure requiring
“employees to submit to lunch box inspections. The employer
- determined that he should be given a written warning for the
first refusal and a suspension for the second; the employee
“was told simultaneously of both disciplinary actions and filed a
‘grievance protesting the suspension. Here, too, the employee
- prevailed on the theory that the employer had not given him an
“adequate opportunity to comply with the lunch box rule.

157

Y5 Standard Shade Roller Div., supra note 150, at 90 (refusal to work overtime).
"Western Lithograph Co., T1-1 18276, 3965 (Shearer, 1970).
5 Nipak, Inc., 76-2 ARB 98434 (Ruiz, 1976). See also A & M Metal Casket Co., 70-

2 ARB %8871 {Altrock, 1970) (improper attitude, loafing); Safeway Stores, Inc., 64 LA
: 563 (Gould, 1974) (rudeness to customers); Grain Processing Corp., 75 LA 1254 (Stix,

980} (refusal to pick up gum from floor). The grievant was likewise warned one day
nd improperly discharged the next in Stenderd Shade Roller Div., supra note 150. But

“in Women's Genl Hosp., T4 LA 281, 290 (Klein, 1980), the grievant's discharge was

ustained, despite the fact that she had been notified only a few days before that she

was being suspended for three days for failing to work as scheduled, because in that
hort interval she “sericusly compounded her record of misconduct by acts of insolence,

belligerence, gross insubordination and by failing to perform critical work assignments
n two consecutive days.”
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after. Otherwise, the memory of the offender and those around
him will become dim with regard to the event, and the punish-
ment will inevitably become less logical with the passage of time.'®!

4. Suggestion of “Building a Record”

"The issuance of too many warnings in too short a time ha
been interpreted as evidence that the employer was out to build
a case against the grievant. Where, for example, the emp]o‘yé
discharged a driver-salesman after it had given him three war
mngs in three days for minor infractions, the arbitrator die
the conclusion that “the reasons for discharge were pretextu
designed as a subterfuge for some other undisclosed reason.”!
In another case, the evidence convinced the arbitrator that “o
those occasions where [the grievant] could not complete all ¢
his work there were specific circumstances not within his contro
which prevented him from doingsoand. . . the Company rep
sentatives made careful note of these instances in order to-but
tress a discharge for an entirely different and unwarrante
reason.”’®® o

_Record-building of a different sort was condemned by the

Furthermore, additional misconduct committed by an em-
ployee while the employer is waiting to impose discipline may
be “thrown out of court,” so to speak, if the penalty is later
protested in arbitration. The employer’s case went up in smoke,
for example, when it waited to suspend the grievant for smoking
marijuana on his lunch break until several months after an
undercover agent first discovered what he was up to. “When an
employee embarks on a course of conduct that is potentially
harmful to his employer, he is entitled to be advised at an early
opportunity that his actions are improper and must stop.” The
“employer was not entitled to discipline the grievant for “re-
peated instances” of smoking marijuana when the employer had
known of his activities but elected to give him enough rope to
hang himself.*%

. “Uniand Tool & Mfg. Co., 656 LA 1208, 1207 (1975) (sale of marijuana). Federal
" Aviation Admin., 87 LA 697, 700 (D'Spain, 1986): “Discipline cannot be postponed for
. the benefit of the employer . .. . To delay such action for seven (7) months is contrary
.'to recognized labor standards. Discipline should be corrective in nature rather than
* punitive.” In Astre-Valgour, 93 LA 91 (Rocha, Jr., 1989}, the arbitrator cited a two-day
: delay in imposing discharge as evidence that the employer did not view the grievant’s
" insubordination as “gross” insubordination. And in Bureau of Aleohol, Tobacco &F Firearms,
63 LA 393, 89-2 ARB Y8511 (Kravit, 1989), the arbitrator ruled that the employer
-should have promptly apphed progressive discipline to an employee who submitted an
~inaccurate report and false travel voucher, not wait 21 months and then discharge him.
- The delay was unfair to the employee, said the arbitrator, and showed that the efficiency
~of the agency was not adversely affected by keeping the employee on the job. Sce also
- Weatherhead Co., 56 LA 159 (Maxwell, 1971) (absenteeism); Frontier Airlines, Inc., 61 LA
“304 (Kahn, 1973) (excessive coffee breaks). In Pratt & Whitney Aircraft Growp, 91 LA
‘1014 (Chandler, 1988) (poor performance), on the other hand, the arbitrator found
.the employer’s delay in discharging the grievant not fatal, where it was occasioned by
the employer’s considerabie efforts to rehabilitate the grievant. In Zenith Elecs. Cort.,
=88-1 ARB 98229 (Patterson, 1987), the arbitrator ruled that a seven-month delay in
< discharging an employee for possession and sate of drugs on company premises did not
nivalidate the discharge, where the delay was caused by the employer's cooperation with
"2 ‘police investigation and the union was not prejudiced in its ability te defend the
employee. Union Tribune Pub. Co., 89-2 ARB Y8542 (McBrearty, 1989), is to the same
effect, except that the employer in that case was seeking to protect the confidentiality
“of its own investigation. See also City of St. Paul, 92 LA 641 (Scoville, 1989) (two-year
elay in imposing penalty for accepting gifts from contractor not improper, where delay
dused by city’s desire to maintain secrecy of investigation of alleged corrupt practices
i¥ planning agency).

¥ Air Force Logistics Command, McClellan Air Force Base, unpublished opinion (Ko-
¢n, 1984). Mo similar effect, see Lawrence Gen'l Hosp., 55 LA 987, 990 (Zack, 1970,
here the arbitrator noted that the absence of a2 warning or other discipline prior 1o
-the grievant’s discharge “contributed to the build up of the record against her without
-giving her an opportunity to correct her conduct prior to the imposition of the demotion

had falsified his employment application by denying that he hac
ever been convicted of a felony, the employer did nothing righ
away. Instead, it waited some nine months before dischargiﬁ'
him. Though the falsification was material and the conviction
would have influenced the hiring decision, the arbitrator never
theless reinstated the employee, though without back pay. He
inferred that the employer waited to see how the employee
would work out and only then made the decision to discharge
hum. This, he concluded, was improper. 1% i

5. Discipline Not Imposed Promptly

The corrective purpose of progressive discipline is lik'el:y_ ]
be frustrated if the employer delays for an unreasonable length
of time before imposing a penalty. -

Arbitrator Lipson: [Clommon sense requires a reasonably spée
connection between an offense and the discipline imposed ther

‘5"Lice_l; Potate Chip Co., supra note 151, at 3356, ;
 Food Giant Markets, Inc., 70-2 ARB 8477, 4574 (Helbling, 1970) (impropey
attitude), T
V. A Medical Center, 91 LA 588 (Howell, 1988). Other cases holding th
the employer must act reasonably prompily after discovering false statements on
employment application include Tiffany Metal Prods., 56 LA 135 (Roberts, 1971); F
i i , )i P

Bros. Co., 62 LA 389 (High, 1974); Huntington Alloys, Ine., 74 LA 176 (Katz, 1980);

Cellar, 81 LA 158 (Ray, 1983). ;
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6. Increase in Penalty within the plant, the guard refused to let him through the gate.
The steward protested that he had safety shoes in his locker and
had every intention of putting them on before he actually got to
his work area. The guard called his chief, who agreed to admit
the employee to the plant to get his shoes, but only if he was
escorted to his locker by his foreman. The steward complied, but
thereafter filed a grievance protesting that the tennis shoes rule
was unreasonably applied in his case and that the “penalty” was

improper.

If management wishes to reserve judgment on the penalty
to be imposed on an employee, it should be careful to make
clear that whatever action it takes initially is not necessarily final
To impose a relatively light penalty and later to increase it i
the absence of additional facts has been held to be a form ‘o
double jeopardy.'®® '

EXAMPLE: An auto mechanic who got into a fight with a ¢
worker was given a two-day suspension by his supervisor, The
other combatant, given five days off, asked in the mechani
presence, “Well, is that going to be it? Am 1 going to get fired
"The supervisor replied, “No, that’s it.” The next day higher m

agement, having given the matter further thought, deaided bo
employees had to go. -"

The arbitrator found the tennis-shoes rule clear on its face,
and the steward would have violated it had he worn tennis
shoes anywhere on plant premises. But the penalty was another
matter. The employer could have penalized the steward for
showing up for work in the wrong shoes; but it was “at variance
with the prevailing norms of imposing discipline” to subject him
to the embarrassment of having other employees see him enter

the plant with a supervisorial escort as a form of punishment.'®
' The case mentioned previously in which an employer tried
to control excessive absenteeism by posting the attendance re-
cords of employees who missed more than their share of work
- offers another example of a penalty that falls outside the range
~available to the employer.'® The theme of this case, as well as
of the tennis shoes case, is that the corrective effect of the penalty
chosen by the employer was overshadowed by its punitive char-
« acter, and for that reason the purposes of progressive discipline
wotld not be served.'”

The arbitrator held that the mechanic’s discharge was not
for just cause for two reasons. Given the circumstances of:
fight, he said, the mechanic did not deserve discharge. But
beyond that, the fact that he was initially given an uncondition
two-day suspension precluded the employer from dischargir
him later for the same misconduct. The company's rules, tk
arbitrator noted, permitted but did not require discharge f
fighting.*** S

7. “QOut of Bounds” Penalty

In addition to being commensurate with the offense, pi
ties imposed for misconduct should be designed to encoura
the employee to mend his or her ways. Penalties that mig
have other effects—for example, to humiliate the offend
employee——have been held by arbitrators to be outside the co
pass of progressive discipline.

EXAMPLE: When a shop steward showed up for work w‘é’a;
tennis shoes, which the rules stated could not be worn anyw

I1I. The Remedy
: The Arbitrator’s Options

~ “Penalty” and “remedy” might be regarded as first cousins.
“Penalty” is what is applied as a punishment in the first instance

'S Allegheny Ludlum Steel Corp,, 66 LA 1306, 1309 {Yagoda, 1976).

B lectra-Gas Appliance Corp., 64 LA 1185 (Rinaldo, 1975).

"In Hercules, Inc., 78-2 ARB 98535, 5489 (Owen, 1978), where the comparny
required the grievant to perform cleanup work without pay as a penaley for being remiss
.in not making sure the cleanup was performed after his shift, the arbitrator found that
withholding the employee’s wages for work performed as a2 means of discipline was
contrary 10 accepted industry practice and was possibly a violation of the federal wage
laws.” See also Dillingham Mfyz. Co., 91 LA 8186 {Nicholas, 1988) (improper to withhold
 holiday pay because of failure to work pre-holiday overtime, where employee met
ontractual holiday-pay-eligibility requirements).

penalty.” See also Allstates Asr Cargo, Inc., 61 LA 640 (Sands, 1973) (excessive: co
breaks). i
"*Misco Precision Castings, 40 LA 87 (Dworkin, 1962) (card playing on break ti
See also Durkam Hosiery Mills, 24 LA 356 (Livengood, 1955) (ghting); Georgia
Co., 76 LA 761 (Foster, 1981) (threat, disruptive behavior); City of Orlande, 88 LA 5]
(Frost, 1986) (substandard performance); Marin Honda, 91 LA 185 {Kanowitz; 1981
(hghting); Transit Management of Southeast La., 95 LA 74 (Allen, 1990} (dishonesty
""*Marin Honda, supra note 163. See also Rabion Purina Co., 88-1 ARB {8
{Roumelt, 1987) (grievant’s act, initially treated as unauthorized absence, could rio
be treated as insubordination). R






